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74 Civ.5437 


4/ 26/76 3 ANNA RUDOLPH JOHNSON, 


| 
“'"R. RHEINGOLD: Mrs. Johnson. | 
mner, J. | 
4 a plaintiff, called as a witness in her own | 
5 | behalf, being first duly sworn, testified as | 
6 follows: 
7 DIRECT EXAMINATION | 
8 BY MR. RHEINGOLD: | 
9 Q Mrs. Johnson, I am going to stay back over | 
10 her in an effort to have you keep your voice up. I am 
11 over her by the jurors, so I feel if I can hear you then | 
2 his Honor and the jurors can hear you. 
13 Could you tell us your date of birth, please? 
| A S/17 (327 | 
15 | Q Does that make you 43 today? | 
| 


16 A This September. 
Q Where did you grow up, Mrs. Johnson? | 
18 A I grew up in the town of Trumbull, 
Connecticut. i 


Q When did you get married? 


A May 24, 1958. 


Was that to Mr. Robert Johnson? 


A Yes, it was. 


Q Have you had children? 


Yes, I have had four children. 
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2 Q Could you tell us their names and their | 
3 present ages, please? 
4 A The oldest one is Cynthia; she is 13. 
5 My son is 11, Kenneth. Andrea is 9, and Caroline is 7. 
6 Q What is the health of your four children? 
7 A The three older ones are perfectly fine. 
8 The younger one has cerebral palsy. 
9 } Q Is that a condition that has existed since | 
| birth? | 
A Yes, it is. | 
Q How far did you go in school,Mrs. Johnson? | 
A Through high school. | 
| Q Have you ever been employed? 


A ‘Office, clerical work. 


Q After you got married to Mr. Johnson, did 


you work? 


A Not very long. 


Q From that time on you have been a housewife? 


A Yes. 


Q Would you tell his Honor and the jury 


what your general health was -- put your eyes aside -- 


s = 8 


your health otherwise, up until 1972? 


10 
1] 
12 
13 
14 
15 A Yes. 
: What type of work did you do7* 
i 
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1 lhmch 3 A. Johnson-direct 

2 A I never had anything wrong with me. 

3 Q Were you ever in the hospital except for the 
4 delivery of your eiseeens 

5 A No, I was not. | 
6 Q Did there come a time when you began to | 
7 notice something in relationship to your eyes? | 
8 A Yes. Everybody saw the apples on an apple | 
9 tree and I couldn't see them. | 
10 | Q When was that? | 
11 | A That was, I think, in '64. ‘67, I guess | 
12 it was, when I went to Mr. Krajcik. ! 
13 Q Who was the first doctor you consulted for 

14 your eyes? | 
15 | A An optometrist. 


16 Q Was he an optometrist? 


He was an optcmetrist, Dr. Krajcik. 


What down is he in? 
He is in the town of Monroe. 


Is that Connecticut? 


Yes. 


A 
Q What year do you place that in, to the best 
of your recollection? 


A I think it was 1967. 


R & 8S B 


Q How many times in all did you see that man? 
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4 A He told me my eyes were fine, I had nothing 

5 to worry about. 

6 Q Did you then consult another doctor about 

7 your eyes? 

8 A Yes, and I went off feeling very happy and 

9 gay and consulted -- all of a sudden, I felt I couldn't 

10 see, so I went to a new doctor, an M.D. | 

11 Q Who was that? | 
y} 12 A Dr. Pearlstone. | 

13 Q Did he examine your eyes? | 

14 A Yes, he did. | 

15 Q What year was that? 


'67 or About six 


"68. 


It must have been 


months in between, I think. 


| 
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2 A Once. 

3 Q What did he tell you about your eyes? 
Q What did [.. Pearlstone tell you about your 


That I had cataracts. 


21 Q In both eyes? 


A I believe he said I had them in both eyes. 
I am not sure. 


Q How many times did you see Dr. Pearlstone? 


®g F 8 B 


Once. 


A 
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Q When did you next consult the doctor? 
A I consulted my family doctor to see why 
there was a discrepancy between two doctors. 
What's the name of your family doctor? 
Dr. James Garrity. 
He is located where? 
On Elm Street in Monroe. 
Q What followed that? 
A He recommended that I come down to Columbia 
Presbyterian Medical Center to Dr. Knapp. 
Q Had you ever had any contact with Dr. Knapp 
before? 
No, I did not. 


Is that Phillip Knapp? 


Yes. | 


t 


When for the first time did you see Dr. Knapp? | 


I don't remember. 
MR. RHEINGOLD: I think we can agree it was 
in 1970, Mr. Begos? 
MR. BEGOS: Yes. 
A It was 1970. 
Q What happened when you went to see Dr. Knapp? 
A He just told me I had nothing to worry about, 


I just had cataracts. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


lhmch 6 A. Johnson-direct 
Q What was your vision like at that time? 


A Well, I thought it was pretty good. I could 


drive, I could read, I could do everything I had normally 
done. 
My left eye was a little bit different than 


my right eye. 


Q What did you notice, let's say, if you 
looked out of your left eye alone? 

A That I couldn't see quite as far out of my 
left eye as I could see out of my right eye. 

Q What did %:. Knapp do after he told you you 
had cataracts? 


A He told me to go home and come back in a year. 


Q Did yon come back for a second visit? 


A Yes. 
Q To your recollection, there were two visits 
in 1970 and one in 1971? 


A I believe there was. 


Q When you came back in 1971, what did 
Dr. Knapp do and say? 

A That they were progressing, but they hadn't 
reached the point of operation yet. 

Q Did you come back again in 1972? 


A Yes, I did. 
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QO Can you tell me when that was? 

A That was in September of 1972. 

Q Did Dr. Knapp ask you about vour vision at 
that time in 1972? 


A No, he tested me out and I said to him, 


"T can't see anything out of my left eye very much but 
light and dark and shadows." 

Q What did you tell him about your right eye? 

A I didn't tell him anything. 

Q Tell us what you could see out of your right 
eye in September of 1972. 

A Well, I could see my children's school work 
to help them with it. I could see to read the Reader's 
Digest or a newspaper. I could see to drive a car and do 
my shopping. 

Q Did you tell any of that to Dr. Knapp? 

A No. He didn't ask. 


Q Did Dr. Knapp examine your eyes that day? 


A Yes, he did. 
Q Did he tell you what he found as a result 
of the examination? 


A He toll me my eyes wer:: very short -- were 


ready to be operated on, when did I want to go in and have | 


them done. 
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2 6; What did you say? 
3 A I said whatever he felt was best I would do. 
4 : Q Did you express any doubts or fears to him? 
5 | A Yes. I told him, "PR .'t forget, I have four | 
6 very tiny children and I am worried about them, and I am 
| 
ae scared." | 
8 Q What did Dr. Knapp say to you? | 
9 A He told me that there was nothing to be | 
10 scared about, it was a very minor operation. "I just | 
il remove the lens and put you with bifocals and you can do 
12 anything you have ever done before." 
: 13 Q Did he express to you any degree of success 
a 14 that he had with this type of operation? | 


people operated on with cataracts come out fire, and there 
was no reason for me to think I wouldn't --~ 


Q No reason to think what? 


A That I wouldn't be fine. 


15 A Yes. He told me that 95 percent of all 
| 
Q Did he tell »2u that he was going to operate 
on both eyes? 
| A Yes, he did. 


Q Did he tell you his procedure as far as the 


t: ming *f the two eyes? 


y>) A He told me he would operate a week apart 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


a IP RD 
4%? 


+3 


oye 
ee , 


lhmch 9 A. Johnson-direct 
and I would be in the operation -- I would be in the 
hospital for two weeks, and then my recuperating period 
would be just two months. 

Q Can you tell me when you went into the 
hospital? 

A Yes. I went in on the 24th of October. 

Q Is that 1972? 

A Yes, it was. 

Q For the remainder of the month of September, 
after you had seen the doctor, and in early October, 
were you able to carry on your normal household work? 

A Oh, yes. I did my shopping. I had to stock 
the house with food so I could come into the hospital. 

Q Were you able to drive up until the day you 
went into the hospital? 

A Yes, I was. 

Q Did you drive? 


A Yes, I did. 


0 When you went into the hospital, was the 


surgery performed on you the next day? 

A Pardon? 

Q Was surgery performed on you the day after 
you got into the hospital? 


A Yes. 
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Q- Which eye did Dr. Knapp do first? 

A My left eye first. 

Q When he performed that surgery, were you 
awake or asleep? 

A Awake. 

Q Were you able to hear what was being said? 


A Yes. 


Q After that surgery, did there come a time when 


the second surgery was performed? 
A The following Tuesday. 
Q That was -- which eye was done then? 
The right eye. 
Were you awake during that operation? 

A Yes, I was. 

Q Did you hear anything said during the course 
of the second operation by Dr. Knapp? 

A Yes. I heard the doctor and the young doctor 
or the intern, whoever it was, talking, and Dr. Knapp 
said, "She needs her eyes; she has got four young children," 
and then they were working on my eye, and pretty soon 
he said, “Watch it, watch it, watch the cornea," and 
then he stopped. 

And then there was pretty quiet and there was 


a lot of mumbling. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE, NEW YORK. N.Y. - 791-1020 


= 


lhmch 1l A. Johnson-direct 


pet 
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| 
2 Q Would you tell us now what Dr. Knapp said? : 
3 A When I saw him as soon as we got back to the | 
4 room, I asxed him what had happened to my eye. | 
5 And he said, "Nothing." | 
6 And I said, "I know something happened to | 
€ this eye. It's not the same. Please tell me what | 
8 happened." | 
9 And he ignored my question and left. | 
10 Q When you said, "Watch it," in the other | 
11 testimony you gave, was that what you heard while you | 
12 were being operated upon? : 


Yes. 


A 


4 Q Was that a statement that Dr. Knapp was 


making to someone else? 


Yes. 


A 


17 Q Do you know who the other person was? 


A I don't know who he was. 


19 Q Did Dr. Knapp say anything during the 
operation that you heard, other than what you just said 


about the children and about "Watch 4t, watch it"? 


A No. I heard them just mumble, talk, small 


talk that I couldn't decipher. 


Did there come a time when you left the 


Q 


hospital? 
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2 A Yes. 

3 Q How long was that after the second operation? 

4 A A week. 

5 Q I forgot to ask you, at the various times | 
6 you went to Dr. Knapp before the operation to his office, uy 
7 was your husband with you? 

8 A My husband has been with me every time I | 
9 eisited be: Knapp. | 
10 Q Was he present at some times when you were | 
11 a patient at the hospital? | 
12 A Yes, he was. Every other night. | 
13 Q When you got out, did you have any further | 
14 contact with Dr. Knapp? 


15 A Yes. I went back to visit him, I don't | 
it was every other day or every two days. 
Then did that decrease in frequency? 
That decreased as time went on. 


When you left the hospital, did Dr. Knapp 


eyeglasses? 


give you any 


21 A Yes. He gave me just a frame with -- just 
glasfes until I got a bifocal, just a pair of thick 

% 
lenses. 


(9) Did you utilize those? 


a & 8 B&B 


| A Yes, I did. 
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Q What was your vision like in the month or 
two following your discharge from the hospital? 

A Well, I could read the paper. I didn't get 
into driving a car, or anything, because I wasn't allowed 
out of the house. 

Q Did you continue to see Dr. Knapp? 

A Yes, I did. 

Q What happenec to your vision as the months 


went along? 


A It was supposed to impfove so that in two month; 


I could drive a car, and it never did. It just kept 
going downhill. 

Q When you say "Supposed to improve," who had 
said that to you? 

A Dr. Knapp. He said in two months I would be 
driving my car and doing everything I have always done. 


Q Let's go, say, to the first of the year, to 


| 
| 
January 1973, what was your vision in fact like? 

A I couldn't do anything. I was getting so 
I couldn't see anything. 


Q Do you recall a difference between the two 


Pardon? 
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| 

| 

| 
2 seeing or one eye? | 
3 A I really don't know. | 
4 Q Did you see Dr. Knapp in January and | 
5 February of 1973? | 
6 A Yes, I did. | 
7 Q Could you tell us what happened on those | 
8 visits or afterwards? 
9 A Every time I visited him and asked him when : 
10 I was going to get my glasses and when I was going to be 
11 able to drive, he kept saying -- he just ignored me : 
12 and just said, "Well, it takes time, you know." He was | 


very abrupt. 


Was that Dr. Knapp's demeanor throughout the 


Q 
time that you dealt with him? 


16 A Yes. He never would give me an answer to 


any question I asked. He was very abrupt and ushered me 


out of the office very quickly most times. 
19 ; Q On any of the occasions that your husband | 
was with you, did he ask similar questions of Dr. Knapp? 


21 A I don't believe he did. | 


Q Did there come a time when Dr. Knapp had you | 
see another doctor at the staff there? 
He sent me down to Dr. Coleman. 


A Yes. 


Q Did he tell you why he was sending you there? 
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2 A No. Hetold me he is going away on vacation, 
3 but he wanted me to go down there on it was my regular | 
4 visit to him, and he said, "You are to go in and see 
5 Dr. Coleman and he is eked to do a test on you." | 
| Q Was that your first contact with Dr. Coleman? 
' A Yes, it was. | 
8 Q What did Dr. Coleman say and do when you | 
9 went to see him? | 
10 A He said he was going to put a dye in my eye | 
11 that would turn me orange -- in my arm he was putting | 
12 the dye, and it would turn me orange, and that he would 
13 look in my eyes. | 
14 Q Did he do that test? 

. 15 A Yes, he did. | 


After he did it, what did he tell you? 


Q 


W A He said there was some pinholes in it and that 


I have to come back the next week and he was going to 
shoot the laser beam into it and take care of everything. 


Did he describe the laser beam to you? 


Q 


21 A No, he did not. 


Did you come back the following week? 
A Yes, I did. 
Q What did he do then? 


He put the dye back in my eye and looked it 
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lhmch 16 A. Johnson-direct 
over and dilated the pupils and he took me upstairs 
to a room, and I had to sit in front of this machine 


while bright lights were clicking in front of me, of my 


left eye. 

Q Was the laser beam just given to your left 
eye? 

A Yes, it was. 

Q Did he say anything to you at any time about 


your right eye? Referring to Dr. Coleman. 

A Yes. Dr. Coleman said my right eye just 
wouldn't dilate, so therefore he couldn't shoot the laser 
beam into’ it, so I was to come back for treatment. 

Q Did you ever get any treatment to your right 


eye from Dr. Coleman? 


A No. 

Q How long did you stay under Dr. Coleman's 
care? 

A For the following visit. 

Q Did you get any more iaser therapy to your 


left eye then? 

A No. 

Q Did Dr. Coleman tell you what the purpose of 
the laser treatment was? 


A To seal the few pinpoints in my eye so that 


| 
| 


: 
i 
\ 
| 


| 
| 


| a: 
gt 
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I could see, keep the -- 

Q Did he make any prediction to you about when 
you would be driving again or seeing again? 

A He said there would be no problem, this 


automatically clears up everything, and I would be driving. 


Q What happened after that next visit to Dr. 
Coleman? 
A He looked at it and he says, "Well, it 


has improved a little bit," and he said, "Well, Dr. Knapp 
is back, so you are to go to see him and he will tell you 


what's wrong with your left eye -- your right eye." 


Q Did you see Dr. Knapp the same day? 

A Yes, I did. 

Q Can you tell us what month we are into now? 
A We are in the month of February. 

Q What did Dr. Knapp say to you when you went 


back to see him? 
A He didn't say anything. He -- I asked him 


what was wrong with my eye and when I was going to get 


| 


| 


glasses, and he just said nothing. He picked up a agian | 


and smoked it and ushered us out, and said he would sve 
us in another month or two. 


Q Did he prescribe any drugs for you? 


A He put some drugs in my eyes, but I don't know 
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what they were, and I had drops. 
Q Did you come back the next month? 
A Yes, I did. 
When was the last time you saw Dr. Knapp? 
May 24. 
4973? 
A Yes. 
Q On that occasion did you ask him again what 
was wrong with your eyes? 
a Yes. 
Q What did he say? 
A He said it was just one of those things. 
Q Did he propose any treatment for your eye? 
A He didn't propose anything. He ushered me 
right out of the office. 
Q What did you do then? 
A I got very discouraged and had an axgument 
with my husband, and we looked for somebody new. 
Q Who did you next consult? 
A Dr. Sears. 


How did you hear about Dr. Sears? 


| 
From a business friend of my husband's. | 


Is that the person who is here in the courtroom 
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Yes. 
What is her name? 
Helen Krause. 
Is she a lawyer? 
Yes, she is. 
When did you see Dr. Sears for the first time? 
I believe it was in July. 
Where did you see Dr. Sears? 
I saw him at Yale Medical Center. 
Have you remained under his care since then? 
A Yes, I have. 
Q What type of examination or treatment did 
Dr. Sears give you on the first visit? 
A They put me through the mill. I went there 
at 9:00 o'clock in the morning and they did the most 
extensive examination I have ever had; all kinds of 


photography, all kinds of tests on it. I spent until 


6:00 o'clock that night with him. 


Q When did you have a discussion with Dr. Sears 
that day, at the end? 

A Between 5:00 and 6:00. 

Q As a result of your conversation with Dr. 
Sears, what did you learn? 


A He said that the only thing that would save 
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2 my right eye -- and my left eye was gone, and the only 

3 thing that would save my right eye was to try a corneal 
6 A Yes. He said he was going to put a new 

7 cornea in my eye and I had one in 200 chance of winning. 

8 I said I would take it. 

9 Q Did you continue seeing Dr. Sears through the 

10 fall of 1973? 

11 A Yes. 

12 Q Did there come a time when he told you that | 
13 you were in line to get a corneal transplant? 
14 A Yes. 

15 Q What procedure did that involve? i 
16 A I don't know what you mean by "procedure." 


Q As far as you went, were you notified you 
would have to come in the hospital or something? 


A Yes. I was put on a waiting list and when 


there was a transplant available for me, I -- I was on 


24-hour call from July until October when I went in. 


It was a 24-hour deel. You never knew when you were going 
Or NOt. 


Q Would it be more accurate that it was in 


s = B 


January of 1974 that you had -- that you went into the 
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| 
| 
| 
2 hospital? | 
3 A Yes, I did, January 5. | 
4 Q That's when you had the corneal transplant? 
5 A ,. fhrat's right. | 
6 Q In the months preceding that, did you have | 
7 any changes in your eye, in the fall and winter of 1973? | 
8 A Yes. In the fall I had severe pain. | 
9 | Q When did that start? | 
. 10 | A It started about October. | 
11 | Q Was this one eye or both eyes? 
12 | A No, just my right eye. | 
12 Q Would you describe to the jury what the pain 
14 y was? | 
15 | A I couldn't keep my right eye open. I aie 


I could open either eye because it would tear or run, 
and the pain was so bad that I just laid in bed and held 
onto the back of the bedvost. 
19 Q Did you get any treatment for that pain in | 
your eye? 
21 A I had some pills, but they didn't do any good. 
Q Did Dr. Sears explain to you the cause of the | 
pain in your eye? 
A Yes. 


| MR. BEGOS: Objection. 
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THE COURT: Sustained. 
CG When you went in in January 1974, did you have 
a corneal transplant? 
Yes, J did. 


How long were you in the hospital at that 


I was in the hospital for eight days. 
Were you awake or asleep curing that 
operation? 
A I was asleep during that one. 
Q sfter you got out of the hospital, what 
was your visaon in your right eye? 
A In my right eye? 
Q Yes. The eye with the corneal transplant. 
A Well, it takes time for the cornea to heal, 


but it was cloudy. 


Q Did you continue to see Dr. Sears? 


A Yes, I did. 


| 


Q Did he give you any more treatment in | 
right eye? | 
A Yes, he did. | 
Q What was that? 


A The pressure was up and he was trying to keep 


> 
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one day when I went in I expected a normal visit and I 
went in at 9:00 o'clock, and he said, "We will have to 
take you to the operating room and try a cryothermo" -- 
I believe it is called -- "operation to freeze the eye, 
the pressure," 

Q Was that done not with a hospital admission -- 

A That was just taken down to the operating 
room, I went right back, and came home. 

Q Did there come a time when you went into 
the hospital again? 

A Yes, because this one didn't hold long enough, 
so he put me back in the hospital and redid the whole 


operation again. 


Q When was that again, about? 

A In April. 

Q 1974? 

A Yes. 

Q In April what was the vision in the eye that 


he was not treating, the left eye? 
A It was pretty good. I could see to dial the 


telephone and things like that. 


Q Were you able to drive? 
A No, I have never been able to drive since. 
Q When is the last time you did drive? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


1 lhmch 24 A. Johnson-direct 


Z A The day before my cataract operation. 

3 Q After this second hospitalization, what was 
4 the vision like in your right eye, the one that had the 
5 transplant in it? 

6 A It steadily went downhill. 

7 Q Did it reach a point when you had no vision 
8 in your right eye? 

9 A Right. 

10 Q What treatment was then proposed by 

ll Dr. Sears? 

12 A He told me that we could try again and see 
13 whether it would work this time, and so they worked on 
14 the pressure in my eye, and in January they called me up 
15 and they had another transplant for me, and I went in on 
16 January 12. 

7 Q That's 1975? 

18 A That's right. 

19 Q During the fall of 1974 and the winter, did 
20 you continue to se Dr. Sears before you went in? 

21 A Yes, on a regular basis. 

22 Q About how long were you in at the time he 
23 did the second corneal transplant? 

2A A I was in twelve days -- eight days, I guess. 
ys) Q Were all these hospitalizations at Yale New 
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2 Haven Hospital? | 

3 A Yes, they were. | 

4 Q What happened after that second transplant? 

5 A That was coming along fine, and i was released 

6 from the hospital and went home, and it was looking just 

7 great, and then I went to visit him one day and he said | 

| he would have to put me back in the hospital because it had — 

9 broken away. 

10 Q Were you rehospitalized? : 

11 A I was rehospitalized. 

12 Q Was that in February of 1975? . 
| 

13 A Yes, it was. | 

14 Q How long were you in the hospital on that | 


occasion? 
16 A 29 or 30 days. 


17 Q What was done for you during that period? 


18 A They tried to seal it up without doing 


another operation, and it didn't work, so they went back 


and put three stitches back in my eye. 


21 Q What was your vision like then when you 


left the hospital at the end of February? 


A It was pretty good. 
Q Then how did it progress after that? 


Then it went downhill. 
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? he | 
Q Did there come a time when you lost the vision 


in that eye? 

A I didn't leave the hospital with good vision. 
It hemorrhaged while I was in the hospital. 

Q Mrs. Johnson, if you want to stop, just let 
me know. 

A It went too fast. 

Q Do you want to take a rest or do you want 
to keep answering questions? 

A Pardon? 

Q Would you like to stop answering questions 
for awhile? 

A No, this is fine. 

Q Tell us again how you left the hospital, 
the fourth hospitalization in February 1975 -- 

A It hemorrhaged while I was in the hospital, 
within the 30 days, and I left without very much sight 
at all. 

Q As the months went by, March, April, May of 
last year, what was the condition in your right eye? 

A There was no sight in my right eye. 

Q Is that true today? 

Yes, it is. 


Just confining yourself strictly to your 
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right yee, can you see anything at all out of it? 

A No, I cannot. 

Q Did you continue to see Dr. Sears after 
you got out of the hospital? 

A Yes, I do. 

Q When is the last time you saw him? 

A Last Wednesday. 

Q What treatment, if any, did Dr. Sears 
give to your left eye? 

A I just take the drops and they just check 
to make sure the pressure is stable, like it is. 


Q Has he or any of his associates put anything 


into your left eye since you got out of the hospital? 


A Yes. I had a therapeutic lens put in. 

Q So we are clear, that's the left eye? 

A That's right. 

Q What does that lens involve? 

A It is a very thin plastic, clear lens that 
helps to keep the fluid from building up in my eye, the 
humidity. 

@) Does that stay in your eye at all times? 

A It is in my eye at all times. 

When was that installed in your eye? 


Last fall. 
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Q Tell us what your vision is like today in 
your left eye. 

A I can't see anybody. I just see to maneuver 
a little bit around. 


Q Can you tell light from dark? 


A Yes, I can tell light from dark. It is like 
I am looking through a thick fog. 
I can see movable objects and I can see 


stationary objects. I just can't see any detail. 


Q Can you see to get around your own house? 
A Yes. I know my own house. 

(@) Can you read anything? 

A No. dt ean'tt. 

Q What type of things can you do around the 


house in terms of housework? 


A Well, I try to do the vacuuming, and I did try | 


to do the dusting, but it didn't work, and I do put the 
laundry in if the children separate it for me, white 
and dark, and I try to fold it so that they don't have 
all the responsibility. 

Q How about in the kitchen, what can you do 
there? 

A Yi tell them what to put in the oven, where 


to set the temperatures, and what to put in the stove. 
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If there is something to stand and stir, I can stir 
it until they tell me it is ready. 

Q What do you do in the evening, for example? 

A Nothing very much. I have been given a 
recorder for the blind, and I use that to listen to stories 
or to try to keep up on the news. 

Q Is that on records? 

A Yes, it is. 


Q Was it your youngest child who had cerebral 


Yes, it is. 
Q What type of treatment has your child had to 


have each night? 


MR. BEGOS: I object to this, your Honor. 


May we have a side bar on it? 

(At the side bar) 

MR. BEGOS: There is no claim anywhere in his 
papers with respect to her special family situation. 
I can realize and appreciate it, but this all catches 
me by surprise. 

THE COURT: He did refer to it in his opening 
statement. 

MB. BEGOS: Yes, your Honor, but I didn't 


want to object to it in his opening statement. 
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2 MR.RHEINGOLD: I haven't stated that she | 
| 
3 couldn't do housework. I said the woman is blind. | 
4 I am bringing out one phase of how it | 
5 affects her life, that she cannot adequately care for her 
6 child. : 
7 I think it relates to the damages a jury could 
a | 
8 give her. I am not claiming on behalf of «he child. | 
| 
9 THE COURT: Were there any interrogatories 
10 that would have elicited this? 
: 11 MR. BEGOS: No, no interrogatory mentioned | 
12 this. 
13 THE COURT: Did any interrogatory ask for the 
14 elements of damages? 
15 MR. BEGOS: Yes, I believe they did, and | 


of damages. 


1 
18 MR. RHEINGOLD: They asked for special damages, ! 


which we gave them. They have taken her deposition. 
They asked for general damages. 


Generally, the woman is blind. 


THE COURT: Was there any interrogatory 


that asked for a specification of the various ways in 
her activities were restricted? 


25 MR. BEGOS: In that specific way, no. 
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THE COURT: Then I will overrule the 
objection. 


(In open court) 


Q Mrs. Johnson, let's go back to 1972. 
What type of treatment were you specifically giving to 


your daughter with cerebral palsy? 


A That's before all the operations? 


18) Yes. 

A I was giving her physical exercise every 
Single night. 

Q What did that involve? 

A It involves getting down on the fioor and 
exercising her limbs so that she can improve and 
hopefully get out of braces. 

Q Do you do that today? 


A I do not do it today. 


Q Who has taken over the doing of that? 

A My husband has had to train to do it. 

Q How about things relating to buying clothes 
for your children, who does that? 

A If I can find a friend to come in and take 
the children shopping, they buy their clothes. Otherwise 
my husband will have to take then. He picks them out. 


I can't do the food shopping. I walk behind the wagon and 
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tell them what I want and how to pick out a tomato or 


a cucumber. 


Q Before 1972, did you do the food shopping 


for your family yourself? 

A I did the food shopping, I did the gardening, 
I did the painting on the house, I did the PTA meetings, 

I did the church baking for the working on the church 
suppers. I did everything. 

Q Did you have any connections before 1972 
with the League of Women Voters? 

A Yes, I did. I was in the League of Women 
Voters. 

Q Do you do that today? 

A No, i don't. There is nothing I can do. 

.@] Did you have any connections before 1972 with 
the Brownies? 

A I worked with the Brownies as the committee 
chairman and things like this, yes, and I worked with the 
Girl Scouts. 

Q I take it you do not do that today? 

A I am still on the board, but I don't do 
anything. 

Q Did you have any athletic activities that 


you engaged in by yourself or with your children before 
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2 1972? 
| 
3 A Yes. I used to swim and I used to take them , 
4 | bike riding. I played ball with the children, training ! 
5 them. | 
6 | Q Do you do any of that today? | 
7 A No. | 
8 MR. RHEINGOLD. Your Honor, I have no other | 
9 questions of this witness, other than I would like her, 
7 10 with your Honor's consent and the witness‘ consent, to 
: 11 stand in front of the jury and let them see the condition 
12 of her eye today. 
13 I don't mind waiting until the cross- 
14 examination is completed, but at some time I would like 
15 her to do that. 
16 | THE COURT: All right. 
Do you anticipate an extensive cross- 
examination? 
19 MR. BEGOS: Yes, your Honor. 
20 THE COURT: Suppose you go ahead with the 
cross-examination, or start it, at least, and we wil” go 


ahead until 12:45 to recess for lunch. 


MR. RHEINGOLD: At that time,your fionor, 


could I have my client step up? 


THE COURT: Yes. 
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2 CROSS-EXAMINATION 
3 BY MR. BEGOS: 
4 | Q Mrs. Johnson, did you in 1964 see Dr. Krajcik? | 
5 A Dr. who? 
. Q Krajcik. _ 
| 
7 A Krajcik, yes. 
8 Q Was it 1964 or 1967? | 
"| A No, 1967. | 
10 Q Is it your testimony that you have seen him 
11 on only one occasion? : 
2 A Yes. | 
14 


wrong with your eye? 


A 


13 Q On that occasion he said there was nothing 
| Yes. 


16 Q Was it following that visit to Dr. Krajcik 


that you saw Dr. Pearlstone? 


18 A That was a little while between times, when 


I figured there is something wrong. 


20 Q Approximately how long between Dr. Krajcik's 


Pearlstone's visit? 


visit and Dr. 


A Six, nine months. 
Q So that you have seen Dr. Pearlstone in 


1967; is that correct? 


= £ @ GS 


A I believe so. 
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Q Mrs. Johnson, do you have any recollection 
whatsoever of seeing Dr. Pearlstone in 1970? 

A I only saw Dr. Pearlstone once. Whatever 
the date is he said I saw him is when I saw him. 

Q At the present time, Mrs. Johnson, do you : 


have a recollection of whether you have seen Dr. 


Pearlstone in 1967, 1968, 1969 or 1970? 


A I saw him when Dr. Pearlstone said he saw 
me. 
Q When do you s7y he saw you, Mrs. Johnson? 
A With four children, dates are confusing, sir. 
Q Then you have no recollection at the present 


time of whether you have seen Dr. Pearlstone in 1967; 


is that correct? 


A I did not see him in 1967. I believe I saw 


him in 1970. 


Q In 1970? Was that at some time shortly before 


you went to see Dr. Knapp? 


A Yes, it was. 


Q About how long before you went to see 


Dr. Knapp? 
A Very shortly, because that's when I got upset 
and went to my medical doctor and then went to Dr. Knapp. | 


Q It was Dr. Pearlstone who told yon for the 
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to 


first time that you had cataracts; is that correct? 


3 | A Yes, it was. It was in the fall, I remember, 

4 because I was getting some meat that day. ! 
5 Q It was in the fall of 1970? 

6 | A I believe. 

7 Q Are you sure? | 
8 A Yes. 

9 H Q Mrs. Johnson, if I told you Dr. Knapp's 

10 records reflect that he has seen you for the first time 

11 on June 18, 1970, would that refresh your recullection 

ie as to when you had seen Dr. Pearlstone? 

13 || A No, it would not. 

14 Q You did see Dr. Pearlstone, though, before 


you saw Dr. Knapp? 


16 | A Yes, I did, before Dr. Knapp. 


Q Could it have been in the fall of 1969 


that you had seen Dr. Pearlstone? 


19 A I saw Dr. Knapp in 1970, so it had to be 


right before that. 


Q Mrs. Johnson, when you have sen Dr. Peer etry, 


did he examine your eyes? 


A Yes, he did. : 


Q Do you recall today what type of examination he, 
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regular, usual eye doctor examination. 
he do the same examination that 

Dr. Krajcik did? 


A Dr. Krajcik is not an MD. 


Q id he do the same type of examination? 


A Dr. Pearlstone had different equipment. 
(9) When Dr. Pearlstone finished his examination, 
what did he tell you? 
A He told me I had cataracts. 
Q What else did he 
A Coming. 
Pardon me? 
He told me I had cataracts coming. 
Coming, or that you had -- 
A In my eyes. I had cataracts. 
Q Did he tell you anything else about thos? 
cataracts? 
A No, because I was so shocked I just left. 
Q Did you ask him any questions about it? 
A No, I did not. 
Q Was your husband also present with you? 
A No, he wasn't. I drove myself. 


Q From there at some point you went to 


Dr. Garrity? 
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2 A Right. 
3 Q And Dr. Garrity referred you to Dr. Knapp; 
4 is that correct? 
5 A That's right. 
6 Q Did you make the appointment with Dr. Knapp 
7 or did Dr. Garrity make the appointment? 
8 A I believe we made the appointment. 
9 Q You made the appointment? 
10 A Yes. 
\ 11 Q Did you have to wait some time to see Dr. 
12 Knapp? 
13 || A I don't recall. 
le Q There came a time when you did see Dr. Knapp? 
15 A Yes. 
16 Q According to his records, on June 19, 1970; 
7 is that correct? 
18 | A Yes. 
19 Q Did he examine your eyes? 
20 A Yes. 
21 Q Before he examined your eyes, Mrs. Johnson, 
oe was a history obtained from you? 
23 A No. 
2A Q No? 
25 A What do you mean by "history"? 


| 
| 

{ 
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2 (@) Were you asked questions about your family seis 

3 A No, I was not. | 

4 Q Did you tell anybody, either Dr. Knapo or his 

5 secretary, about your family history? 

6 A Very little, if I recall any. 

7 @) Did you tell the doctor os his nurse that your 

8 general health was good? | 

9 A Yes. | 

10 9) Did you tell them that vou had no hiah blood ! 
| 

1] pressure? | 

12”) A No. It wasn't asked. I didn't know. 

: 3) a) Did you have high blood pressure in 1970? 
14 | A No. 
15 (@) Did any member of your family have high blood | 
pressure? 
A No. 
18 0) Did you tell them that there was no history of 
diabetes in your family? 
20 A No. I wasn't need, 


21 (9) Did you tell them that you felt two years aqo 


something was wronq, you went to a doctor, but he didn't 


tell her -- was to tell her husband but forgot? 


A Pardon me? 


so & 8 


0) And that you went to another doctor -- 
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A I’m sorry. 

THE COURT: I think you misstated. Would you 

rephrase the question, please? 

(@) Did you tell the doctor or the doctor's secretary 
that you had been to a doctor two vears before you went 
to Dr. Knapp? 

A No. 

a) And that you were to tell your husband something 
but you foraot to tell him? 

A No, i did not. 

0) Did you tell the doctor that you had been to 
another doctor in February of 1970 and was told that vou had ' 
cataracts? 


A I told him I went to another doctor and he told me 


I had cataracts, and I had heen to an opntometrist before 


that, and he told me I didn't, and so I came to Dr. Knapp 

to find out whether I did or I didn't have cataracts. 
9) Mrs. Johnson, did you also tell the doctor that 

you had a sister who had cataracts removed at the ane of 50? 
A I don't recall her age. She had one removed. 
fe) And this sister was older than you, is that not so?! 
A Yes. 
9) And any other member of your family have cataracts | 


removed at an early aqe? 
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A No. There is eight of us. 
QO And this sister, what is her name? 
Mrs. Mezzanotte. 
Where does she live? 


in Temp wi 


Q Do you know what hospital she had the cataract 
removed in? 

A I don't recall. It may have been St. Vincent's. 
I don't know. 

10] St. Vincent's in Trumoull? 

A No, it would have been Bridqenport. 

@) About how many years older than you is Mrs. 


Mezzanotte? 


A ROOUE 15. 14). 


t@) Were you close to Mrs. Mezzanotte, your sister? 


Was I close to her? 


Yes. 


A I don't know how to word it. 
Q Did you see her from time to time? You knew about 
her cataracts, did you not? 


A Yes. 


Did you ever discuss that operation with your 


SOUTHERN DisTRICT COURT REPORTERS. U.S. COURTHOLISE 
FOLEY SQUARE. NEW YORK. N.Y — 741-1020 


 satidiacdoa iden rhdcaadendaddaniaonanadniaenediibaanenaaiinamenaandeanmmatmaniiednesaamenin 


4 lhrf 42 A. i 
Q Did you ever discuss problems of that operation? 
A No. 
@) Wren you met with Dr. Knapp on June 19th, I 
assume he examined you, did he not? 
A Yes, he did. 
12) Did he do hasically the same examination that Dr. 
Pearlstone did? 
A Yes, he did. 
(@) At the conclusion of that examination, did he 
confirm what Dr. Pearlstone had told you? 
A He said I had cataracts and to come back and see 
him in a year. 
Q Did he say anything else to you, to the best of 
your memory? 
A No, he did not. He didn't say anythinga. 
@) Did you ask him any questions at that time? 
I don't recall. 
Was he curt and gruff to you on that occasion? 


A He has been very abrupt with me on all occasions. 


(a) He was abrupt with you on June 19th, is that 


A No, I don't believe he was abrupt. He was just -- 
| he just didn't give me anything. He just told me I had 


cataracts, and, fine, come back in a year. 


| 
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2 @) Did he tell you or did he recommend at that time 

3 that the cataracts be removed? 

4 | A He didn't say anything. He told me to come hack 

5 in a year. 

6 .@) Mrs. Johnson, you came back on November 18, 

q 1970 to Dr. Knapp, did you not? 

8 ] A If you say it is there, that's when I came hack. 

9 I came back whenever his office asked me to. 

10 jj Q That was approximately six months after the June 

1 i visit, is that correct? 

12 | A That would be correct. 

3 | 9) At that time did Dr. Knapn make an examination 

14 of your eves? 

| A Yes. 

16 (@) To the best of your recollection, at that time 
had there been any deterioration of the -- 

18 A I don't know. He didn't discuss it with me. 

19 | 0 From your feeling of being abie to move around, 
were you having any incresing difficultv with vour eyes? 

21 | A Where are we? 

22 (9) We are hetween June and November of 1970. 

23 A I can't recall. 

24 @) Did you have a conversation with him on that 

25 


November visit? 


SOUTHERN DI>IRICT COURT REPORTERS. Us. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


A. Johnson-cross 
I don’t think sc. 
Did he tell you to come back at some future time? 
Yes. 
Or did someone tell you to come back? 


A Yes, he did. 


Q If I told you that his next recorded entry is for 


September 15th of 1971, would you agree with that or Pcie 
| 

with it? : 

A I would agree with it. 

Q You would agree with it? 

A I believe so. 

@) Did he perform some examination on vou on 
September 15th? 

A Right. 

(9) Was it basically the same examination? 

A Yes, it was. 

(9) Did you have some discussion with him after that 
examination? 

A Is that hefore I went to the hospital? 

Q Not before you went to the hospital? 

A I said is that the visit before I went to the 
hospital? 

2) No, nc. 

A I am confused with dates now. 

MR. BEGOS: Perhaps, your Honor, this would be 
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2 | as good a time as any. | 
3 | THE COURT: We will break now for lunch and come 
4 back at 2:00 o'clock. Du. t discuss the case in the | 
a meantime with your fellow jurors or anyone else. 

6 MR. RHEINGOLD: As far as the display, your Honor, | 
7 I will wait until the end -- | 
8 THF COURT: All right. 


(Luncheon recess.) ! 


>» & Be 
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to 


AFTERNOON SESSION 


3 2:00 p.m. | 

4 | (In open court, jury present.) | 

5 ANNA R. oO HN § ON, resumed | 

‘ the stand and testified further as follows: ! 

i: CROSS EXAMINATION 

8 BY MR. BEGOS (Continued) : | 
| 

2 | fe) Mrs. Johnson, is it fair to say that after 

10 being examined by Dr. Krajcik that you were not satisfied 

11 with his examination and sought another physician? | 

12 A No. I think I just -- I was satisfied with his 

13 | examination -- no, I really wasn't. 

14 | THE COURT: I am sure you didn't intend to refer | 

15 to Mr. Krajcik as a physician. ! 


MR. BEGOS: I believe as an Optometrist they 


are called doctor, but I am not referring to him as a 
physician, no. 


19 THE WITNESS: I am sorry. Would you repeat the 


question, sir? 


21 Q Would it be fair to say that after your 


examination by Dr. Krajcik, that you were dissatisfied 


and sought another medical opinion? 


A Yes. 


os ££ & 


(9) Then you went to Pr. Pearlstone? 
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Yes. 
Did Dr. Krajcik tell you that you had cataracts? 


No. He told me there was nothing wrong with my 


Dr. Pearlstone told you haa cataracts? 
Yes, Dr. Pearlstone did. 
Were you satisfied with Dr. Pearlstone's opinion? 
No. I was confused. 
That is why vou sought out Dr. Knapp? 
A That's why I sought out Dr. Knapp. 
Q Through the four times that you have seen Dr. 
Knapp before you eventually went into the hospital for 
your operation, did Dr. Knapp examine vou on each occasion? 
A Yes. 
Q Did you have conversations with him on each occasio) 
A Verv little. 
QO Very little? 
A Yes. 
9) Did you ask Dr. Knapp at any time on the four 
occasions that you have seen him before the operation 


any questions that he refused to answer? 


A I don't think so. I don't remember, really. 


Q Did he in substance, Mrs. Johnson, on the first 
| 
occasion tell you that he would wait to see how the cataracts 


' 
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9 developed? 

3 A I don't recall. 

4 | Q When he cor.firmed on that first occasion what Dr. 

5 ! Pearlstone had told you, that you had cataracts, were you : 

6 ! inquisitive about what your course would be or what would 

7 have to he done for the cataracts? | 

8 | A I don't think so. 

9 | a) You don't think so? Did vou know at that time that! 

10 | because you had cataracts, that at some time vou would 

11 require an operation? 

12 A Yes, I knew that it required an operation. 

13 ‘@) Was the source of that knowledqe, Mrs. Johnson, 

14 your sister or was it some other source? 

16 A No, it was just general knowledge that I had. 

16 @) Had you read anything about cataract surgery or 

Y | cataracts? 

18 A No, but I knew older people who have had cataract 

19 surgery. 

20 @) So that you anticipated that at some time vou 

21 would come to surgery, is that correct? 

22 A Yes. i 

23 9) Going to the last visit before you went into the 

24 hospital with Dr. Knapn,- did vou, after that examination, | 
25 make anv inquiries with resnect to the manner and method of 


SOUTHERN DIs!IRICT COURT REPORTERS, U.S. COURTHOUSE ' 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 ' 


erm ne are RY a noe en a TE: | RNR 2 EEE 


what the Operation 
ait 2 remove the lens," 


and it was 


SOUTHERN DISTRIC} COURT REI 


PORTERS, U.S COURTHOUS; 
FOLEY SQUARE, NEW yy 


RK, Ny, _ 791-1020 


12) Dhrt 50 A. Johnson-cross 
When did he make that suagestion? 
When I was there at that day. 
That last visit? 
Yes. He siid the recuperating period was two 
months and I might as well have them both done at once. 
(@) Did you ask him anything about having them both 
done at one time? 
A No. I figured he was the doctor, he was doing 
what I expected of him. 


Q Mrs. Johnson, before Dr. Knapp, aS you Say, 


suagested this to you, did you know of any other person who 


had two cataracts removed during the same hospitalization? 
A No. 
So this was the first time -- 

A I had heard of it. 

9 Wait until I finish the question -- I take it 
that you had heard of or contemplated having both ~ataracts 
removed at the same time, is that correct? 

A I am not sure, sir. 

10) You are not sure? 

A No. 

Q Could you have discussed two cataract removals 
Pr. Knapp at any other time before this last visit? 


A No, we did not. 
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Q Mrs. Johnson, when Dr. Knapp suqgested removing 
both cataracts at the same time, did you indicate to him 
that you could see perfectly well with vour other eye? 

A Yes. I told him I could see, I was still driving 
my car, and he said I should have them done both at the 
same time, as long as it had to he done. 

@) Did you seek any other medical opinion between 
September and the time you entered the hospital? 

A No, I did not. 

fe) Mrs. Johnson, when you visited Dr. Knapp on that 
last occasion, was a definite appointment made for you to 
enter the hospital or were vou notified after the visit 
when you were to enter the hospital? 

A I think the nurse set up a definite date, but I am 
not sure. She had to check I think with the hospital and 
called us, I believe, and told us the date. 

QO You say the nurse. Are you referring to Dr. 


Knapp's nurse? 


A Yes. 

Q Was that Mrs. Murphy, or do you know that name? 
A Yes, that is Mrs. Murphy. 

0 You had spoken to, I assume, Mrs. Murphy on 


other occasions other than that September occasion, is that 


correct? 
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A Yes, just to set appointments un. 


Q On that last visit in September, do you recall 


signing an operative consent form? 


A I think I did. I don't really recall. | 
(9) Mrs. Johnson, did you read that before you siqned |, 
A No. I don't believe I did. ! 
fe) Was your husband present when you siqned it? 

A Yes. 

Q Did he read it? | 
A I don't know. 


In any event, you could have read on that 
occasion? 
A Right. 


1@) Could you not? 


A Yes. 


@) Did vour hushand on that occasion in Sentember 


have any conversation with Dr. Knapp? 


A No. I don't think he had any. 


9) On any of the occasions, the three occasions 


prior to that September visit, to your recollection, did 
your husband have any conversation with Dr. Knapp? 
A I don't believe so. 


Q Mrs. Johnson, you went into the hosnital following | 
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that September office visit some five weeks thereafter, 
is that correct? 
A Right. 
Q When you entered the hospital, were you examined 
by a doctor other than Dr. Knapp? 


A I don't believe I was. 


oO Do you recall whether or not another doctor 


examined you at this time? 

A No, I don't think another doctor touched me. 

Q Do you recall whether any intern or resident ina 
white uniform examined you? 

A No. Nobody did, I don't believe. 

9) Did you have any conversations with anyone other 
than Dr. Knapp before that operation, that first operation? 

A No, 1 did not. 

@) Following that first operation, and that was on 
your left eye, correct? 

A Yes. 

@) Nid you have any complaints? 

A No. 

Q Did you hear any conversation in the operating 
room that you now recall during that first operation? 

A I don't recall any -- what he said or talinad. 


I don't recall. 
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. 19) Do you recall who was present in the operating 
room on that or for that first operation? 


A Just that I saw two people. 


Q Were they male or female? 

A I don't know. 

(9) Pardon me? 

A I can't recall. 

9) Following that first operation, I assume a 


bandage was placed on your eye, is that correct? 
A Yes. 
Q Between that first operation on your left eye 


and the operation on vour right eye, did you have any 


conversations with any other doctors or nurses with resnect 


to your condition other than Dr. Knapp? 
A I never saw any other doctors. 
Q Did you, during that period of time between 


the first and second operation, see Dr. Knapp? 


A Yes, I did. 
(@) Did you have any conversation with Dr. Knapp? 
A No. I remember once I told him I could see the 


River out the window. 


Q Your left eye remained bandaged, did it not? 
A No. 
@) Between the two operations? 
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A No, they put a cone on it and you could pinpoint 
a hole in it. 
Q That was just for an examination, wasn't it? 
No. That was kept on. 
It was kept on? 
Yes. There was a cone with a pinnoint so you 
could see to maneuver around. 
Was this kept on all dav? 
Yes. 


When for the first time did they put this cone 


A Probably the day after the operation. 

Q So that you did r-rceive a change in the vision 
in that operated eye, is that correct? 

A I did see a change? 


(9) You perceived, vou knew that you could see 


better in that eye than you could before the oneration? 


A Yes. 


10) Is that correct? 


A Yes, 


QO Did you have any pain in that eye or in the 


A No, t) didn't. 


@) Were you getting medications for that eye up 
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until the second operation? 

A Eye drops. 

0 Did you have any conversations with Dr. Knapp 
between that first operation and the second operation? 

A No, not really. 

Q Do you recall any conversations? 

No, I can't recall any. 


You recall seeing him every day, though, don't 


Yes. 
Q Do you recall whether or not your husband had any 
conversations with Dr. Knapp between the two operations? 
A I don't know whether my husband did or not or 
whether he saw him or not. 


@) Mrs. Johnson, there came a time when you were 


advised that they were qoing to operate on your right 


eye, is that correct? 
A Right. 
@) You were taken to the overating room? 


A Right, 


(9) Did they do the same things for vou prior to takino 


you to the operating room for the second eye that they did 


before they took you to the oneratina room for the first 


eye? 
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A Yes. 


Q When you reached the operating room for the 


second operation, did everything seem to be proceeding 


exactly like it proceeded for the first oneration? 

A It began the same way, yes. 

9) Then there came a time in the course of that 
operation when vou say you heard a conversation? 

A Yes. 

(9) And that was the voice of Dr. Knapp? 

A Yes, it was. 

@) And what did he say? 

A He told the person who was with him that I had 
four voung children, that I needed my eyes, and then they 
were working and then pretty soon he said, "Watch it, 
watch it, watch the cornea," and then there was, "Hmm," 
and dead silence, and then they mumbled and I couldn't 
understand what they said. It was too quiet. 

9) Do you recall your deposition, your examination 
before trial, back in November of 1975? 

A Yes. 

MR. BEGOS: Mr. Rheingold, paae 23, line 22. 
I'm sorry, Mr. Rheingold, page 22, line 1l. 
0 Do you ever recall saying that you heard Dr. 


Knapp tell her to watch out for that cornea? 
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A To tell who? 

0 Tell her. 

A No, I don't remember my exact words, sir. 

8) Mrs. Johnson, when you were examined before 
trial, and I am referring to page 22, Mr. Rheingold, do 
you recall these questions and do you recall giving these 
answers, line 5: 

"© Did you have any conversation with anyone or did 
you hear anything, any talking? 

"BR I heard something. 

"Oo Do you recall what you heard? 

“A During the operation? 

"o Yes. 


"A I heard him tell her, watch out for that cornea, 


and then everything went silent, and then the operation 


was over." 
Do you recall those questions and those answers 

back in November of 1975? 

A Yes. 

Q You specifically indicated, "Her," is that 
correct? 

A I don't recall, sir. 

ce) Do you deny, Mrs. Johnson, that your answer was 


"IT heard him tell her"? 
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A 


don't know what you mean. 


Q 
day that 
female? 

A 

Q 
"Her" is 

A 
sir. 

(9) 


did you not? 


A 


Q 


questions 


that examination to you for signature, did he not? 


A 


Q 


answers, 


A 


Q 


signed your examination, did you not? 


A 


9 


~ 


No, I don't. I don't know what to say because I 


Was the person who was in the operating room the 


your second operation was performed a male or a 


I have no idea. 
Is it correct, then, that the use of the word 
inaccurate? 


I don't know whether it was a male or a female, 


You used the word "her" in answer to that question, 


if it is in there, I suppose I did. 
Mrs. Johnson, after this examination, the 


and answers were typed up, and your attorney sent 


Yes. 
Either you or someone read those questions and 
is that correct? 


My husband read them to me, yes. 


After reading those questions and answers, you 


Yes, but he could have said "He". 


And you swore that the answers you gave were 
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2 correct, is that not so? | 
3 A I assumed they were correct. Yes. 
4 @) As a matter of fact, Mrs. Johnson, some questions | 
S and answers in this deposition that were inaccurate were 

6 | corrected, is that not so? 
7 | A I don't know what you mean, sir. | 
8 | MR. BEGOS: Mr. Rheingold, would you concede, | 
9 in order to save the time of the Court and burden this 

we witness, that there were five questions and five answers 

11 that were changed after this deposition was sent to Mrs. 

12 Johnson? 

13 | MR. RHEINGOLD: Yes, your Honor, we so concede. 

14 9) And that in fact, Mrs. Johnson, in the very 

1 question or the very answer that we just read to you, one of 


the words was changed from "blank" to "silent," do you 
recall that? 


6 A Ho, © don't recall it, sir. 


MR. BEGOS: Do you concede that, Mr. Rheingold? | 


MR. RHEINGOLD: Yes, that is correct. 


Right. | 


Z1 (@) Mrs. Johnson, did you discuss that conversation that 
22 you had or that you overheard in the operating room with your 
23 husband? | 
24 A Yes, I did. | 
25 | (9) When did you discuss it with him? | 


i 


! 
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A The night after the operation and he came down to 


New York to see me. 


9) What did you tell your husband? 
A That I thought they made an error in my eye, 
and I told him what I heard. 


(a) Did your husband, to your knowledqe, have any 


discussion with Dr. 


Knapp after that conversation with you? 


A NO.  -}-don' © think sa, 


Q Mrs. Johnson, in your direct examination vou 


said that you knew something was wronq with your right eye. 


A Yes. 


@) How did you know somethina was wrong? Was it based 


upon that conversation? 


A It felt different. I asked Dr. Knapp after 


the operation, 


other one,' 


= = @ 


I said, 


and he said, 


"My eye feels different than the 


"They are both the same." 


9) Was that on the night of the operation that you 


Said that to Dr. 


A 


Knapp? 


I am not sure, 


sir. 


@) Did you ever make any complaint to anyone other 


than Dr. Knapp during the remainder of that hospitalization? 


A No, I did not. I didn't see anyhody. 


9) Pardon me? 


I didn't see anybody else but Pr. 
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2 husband. | 
3 (@) Mrs. Johnson, from time to time while you remained | 
4 in the hospital after that second operation, you ! 
. 


had seen nurses, did you not, or nurses came to you? 


. A Yes. 

ae .@) Did you make any complaints to anv nurse? 
| oo 

9 ie) Did they put a cone on that riqht eve? 

10 A Yes. 

ll | Q After that operation? 

ee A Yes. 

13 | ro) Did you have any visual problems? Could you 


14 see through that cone? 

15 | A You can see light and dark and to maneuver 

16 | a Little bit. 

17 Q Is it not a fact, Mrs. Johnson, that after you 
9 18 left the hospital, you were able to see out of that eye? 

19 A Yes. 

20 19) And you were able to see out of the other eye? ! 

a A Yes. | 

22 Q And that you had no difficulty in seeing until 

23 approximately January of 1973? 

2A A I don't recall exactly when. 

25 @) No you recall that there came a time, Mrs. Johnson,,; 
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when you indicated that you felt fluid in your eyes or 
that you felt water in your eyes? 

A Yes. I said there always seem to be tears in my 
eyes and I can't wine them away. 

‘@) Was that at or ahout the time that you began 


to have a change in the vision in your eyes? 


A I am not sure whether that was in the beginning or 


in the middle, sir. 


Q Certainly, Mrs. Johnson, it was after that fluid th; 


you eventually were referred to Dr. Coleman, is that 


correct? 
A Yes. 
@) On the occasion that you were referred to Dr. 


Coleman, were you first examined by Dr. Knapp that day? 
A Yes. 
10) Did Dr. Knapp tell you that he wanted you to see 


Dr. Coleman? 


A Yes. He said he wanted me to go down to Dr. 
Coleman. 

2) Did he tell you why he wanted you to go to Dr. 
Coleman? 

A No, he dic not. 

2) Did you go right down to Dr. Coleman's office? 


Yes. We walked down the hall to his office. 
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(9) Dr. Coleman's office is located on the other end 
of that floor, is it not? 


A I believe it is. 


.@) When you went to Dr. Coleman’s office, did you 


have any conversation with him? 

A No. 

9) Did he have any discussion with you? 

A Yes. He told me he was going to put a dye in 
my arm and it would turn me orange, and don't feel had 
about looking like an oranye person. 

@) He did that on that occasion, is that correct? 

A Yes, he did. 

Q He looked into your eye? 

A Yes, he did. 

Q After he injected this dye? 

Yes, he did. 


Did he say anything to you after he looked into 


Yes. He said, "You have some pinholes." 
Pardon me? 

I had some pinholes. The fluid was coming -- 
Did he say what those pinholes were doing? 
They were letting fluid aqet into my eve. 


Did he tell you where those pinholes were? 
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2 A No. 
3 Q Did you have an understanding about the pinholes | 
| 
4 being in front of your eye or the back of your eye or 
5 didn't you know? 
6 A I didn't know, sir. 
7 THE COURT: I didn't understand where you said he | 
8 put the dye in. Did he only put it in your eye? 
9 THE WITNESS: No, he put it in my arm. He put 
| 
10 a needle in. ! 
ll THE COURT: You say it turned you orange. ; 
12 Do you mean your whole body turned orange? | 
| 
i! 13 THE WITNESS: Yes. Orange glow, : 
14 Q Did your vision turn orangey? | 
15 A My vision? : 
16 Q Yes. Did you see orange? : 
I don't think so, no. 
You don't know? 
19 A He said I would look orange. 
0 Q After Dr. Coleman performed this test with you, 


he said that he had seen pinholes, is that correct? 


Yes es 


A 


Q Was your husband present when Dr. Coleman said 
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Q Did Dr. Coleman make any recommendation at 
that time for treatment? 

A Yes, he did. 

Q What recommendation did he make? 

A He said that he would -- he said he would like to 
use a laser beam on my eye and that would seal up the leaks 
in it. 


Q Did he tell you whethe?: he was going to use the 


laser beam on one eye or both eyes? 
A Both eyes. 
Q Did he tell you when he was going to do this? 
Yes. The following week, I believe it was. 
The foliowing week? 
A Yes. 


Q Mrs. Johnson, after Dr. Coleman finished the 


test, did you go back to Dr. Knapp's office with your husband 


on that day and did Dr. Coleman go back to Dr. Knapp's 


office with you? 

A No. 

Q Do you have any recollection, Mrs. Johnson, of 
Dr. Knapp and Dr. Coleman talking to you together on that 


day? 


A They never talked to me together. Dr. Knapp went 


off on vacation before then, and the laser beam was done 
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| 
3 Q Dr. Coleman then did the laser treatment on the 
{ 
“ 4 following visit, is that correct? 


5 A Yes. \ 
6 Q Before he did the laser treatment on the following | 
1 visit, did he also inject you again with the dye? | 
8 A That same -- when I went back to the office, yes. 

9 Q Then after he injected you with the dye, the laser | 
10 treatment was performed, is that correct? | 
11 A Yes. Right. | 
12 Q After that laser treatment was performed, you 
13 returned to Dr. Coleman's office the following week, is 

14 that not so? 
15 A Yes. 

16 Q Dr. Coleman examined you on the following week? 


A Yes. 


1 

2 before I saw Dr. Knapp again. 
Q Did he say anything to you, if you recall, after 

| he examined you? 


20 A He said -- I believe he said that he thought it 


had helped and that I would be able to drive soon. 


Q How did you feel? Was there any improvement in 
your vision in that eye? That is the left eye. 


A I can't remember. 


= & & B 


Did you continue to see Dr. Coleman on two 
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further Occasions? 


A I am not disagreeing with it. 


I just thought it 
was only three times, 


Q 


Could it have been five times? 


A It coulda have been, yes. 


Q Did there come a time, Mrs, Johnson, when you 


again say Dr. Knapp? 


For how lo 


In May? 
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A Yes, the 24th, I believe was my last visit. 
Q That is your best memory, is that not so? 


A Yes. 


Q If Dr. Knapp's records indicated that he saw 


you in July -- excuse me -- in June, would you disagree? 
A I think May was my last visit. 
Q Mrs. Johnson, at your last visit, did Dr. Knapp 
discuss your seeing Dr. DeVoe? 
A Dr. Knapp never discussed anything with me. 
BEGOS: I ask that the answer -- 
WITNESS: Dr. DeVoe, no. I don't know any 
don't know who he is. 
BEGOS: Your Honor, I ask that the witness' 
first response to the question be stricken. 
THE COURT: It will be stricken. The jury will 
disregard it. 
Q I believe you testified this morning, Mrs. 
Johnson, that you saw Dr. Sears in New Haven in July, 
is that correct? 
A Yes. 
Q Could it have been June? 
A I said it was June. My husband said it was July. 
Q Mrs. Johnson, if Dr. Sears' records reflected 


that you had a visit on June 27th to his office, would you 
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disagree with that? 

A No. 

Q If Dr. Knapp's records reflected that you last 
visited his office on June llth, would you disagree with 
that? 

Yes. 
You would? 

A Yes. 

Q On this last visit to Dr. Knapp, did you discuss 
with Dr. Knapp the possibility of corneal transplant? 

A Yes. I asked him when he said the cornea was 
gone, I said, "Is there any way of having a corneal 
transplant," and he said, "No," 


Q Where did you learn of corneal transplant? Who 


had suggested that or mentioned that to you or how did you -- 


A Nobody. I have heard of corneal transplant, 
and he said my cornea was damaged, and my cornea was all 
filled up with fluid and stuff. So I said, "Well, gee, 
is there any way you can replace it?" 

And he said, "No." 

Q Mrs. Johnson, on what occasion was it that 
Dr. Johnson -- excuse me -- that Dr. Knapp told you that 
your cornea was damaged? - 


A He didn't say it was damaged. He said there was 
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wouldn't dilate, so therefore I couldn't have it done. 


MR. BEGOS: Page 39, Mr. Rheingold. 


| Q Mrs. Johnson, do you recall this question and 


answer at your examination: 


*"Q From the last time that you saw Dr. Coleman and 


| 
2 fluid in my cornea, | 
3 Q In your cornea? 2 
4 A In my eye. I don't know how to word it. There | 
5 was fluid in my eye -- ! 
6 Q Did he ever tell you there was fluid in the left 
a | eye? | 
8 A Yes. That is why I had the laser beam. | 
9 Q That eye was treated with the laser, is that not | 
10 so? : 
11 A Yes. 
12 Q That improved vision in that eye? 
13 A Yes. 
A -4 Q Was there any reason given to you why the other 
eye, the right eye, could not be treated in the same way? 
16 A Yes. He said it wouldn't dilate, my pupil 


Dr. Knapp, what month was that, approximately? 
"A Approximately in March.” 
Do you recall that question and giving that answer 


to that question? 
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2 A That was when I saw Dr. Coleman, in March, and Dr. 
3 Sears -- excuse me. Would you repeat it, please? | 
4 Q "Q From the last time that you saw Dr. Coleman | 
5 and Dr. Knapp, what month was that, approximately? 
6 | "A Approximately in March.” 
q Do you recall giving that answer to that question? | 
8 A Yes. | 
9 || Q And today you say that it was May, is that correct? : 
10 A It was May I saw Dr. Knapp at the end. That aes 
7 ll at the same time. The last visit to Dr. Knapp was in May. 
12 Q On the first occasion that you saw Dr. Sears up , 
13 at New Haven, did you say this morning that he took photo- : 
14 graphs and did a lot of tests on your eyes? : 
15 A Yes. | 
16 Q You have a positive recollection of photographs | 


being taken on that first visit? 


18 A No. I just remember I was there from 9:00 


o'clock until 6:00 o'clock, and they did all kinds of testing| 


2 I don't know which tests they did on what day. I can't | 


recall. 


Q On that first occasion that you presented yourself | 
to Dr. Sears, did he on that occasion suggest a corneal 


| 
transplant? | 


os 2 G&S 


A Yes, he did. 
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2 Q Did he make arrangements on that occasion for 
3 the eventual corneal transplant? | 
4 A No, he did not. He told me to think about it. 
5 Q When did you, after thinking about it, decide 
6 to have it done? 
q A Sometime in August, I believe. | 
8 Q It was then that you told him that you would go | 
9 ahead, is that correct? 
10 A I believe so, yes. 
Q And then you had to wait until January? 
A To January. 
13 Q Do you ever recall Dr. Sears telling you that they 
14 had to try to reduce the pressure in your eyes before they 
15 could consider a corneal transplant? 


A I don't know whether he used those words. I 


know they were treating my pressure. 


Q Did they test your pressure, if you recall, on 


the first visit that you saw Dr. Sears? 


Q Do you have any recollection, Mrs. Johnson, of 


when for the first time Dr. Sears rendered any treatment 
to your left eye? 


A To my left eye? 


- © & 8 


Q That is the eye that Dr. Coleman used the laser 
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on. 


3 A They checked it out, but I don't know what you 


wean by treatment. 


& Q Did there come a time when Dr. Sears did something 


for your left eve? 


7 A The only thing I remember them doing is putting 


the contact lens in now. 


9 Q Do you have any recollection of when that was? 

10 A Yes, that was this fall. 

11 Q Do you recall the term soft contact lens? 

12 A Yes. | 
13 Q Is that what he applied to your eye? | 
14 A Yes. 

15 Q That soft contact lens, has that changed your 

16 vision in any way in that eye? 

17 A No. 

18 Q Has Dr. Sears -- 

19 A I shouldn't say it didn't change it. It 
20 changed the fluid in it. It isn't as hazy in it as it was. | 
21 Q But aside from the treatment that Dr. Coleman ren- : 
22 dered to that left eye at Columbia in 1973, has any | 
2B treatment been rendered to that left eye other than the | 
9A contact lens, to your knowledge? | 
25 A There may have been some drops put in from time 
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to time, but I don't recall. 

Q Has Dr. Sears suggested any operation for that 
left eye? 

A No, he has not. 

Q Has he referred you to any other doctor for an 
examination of the left eye? 

A No. 

Q Have you ever asked Dr. Sears whether anything 
can be done for your left eye? 

A I can't recall. I believe that at the first visit 
he said there was nothing that could be done, the first 
time I saw him, so I never questioned him much on it since. 

Q And he has never brought it back up again, is 
that correct? 


A No, he hasn't brought it back up. 


MR. BEGOS: Thank you. I have no further questions, 


REDIRECT EXAMINATION 
BY MR. RHEINGOLD: 
Q Your sister came up in the cross examination, 
Mrs. Johnson. 
What was her name again? 
I have four sisters. 
The one that had a cataract operation. 


Mrs. Mezzanotte, 
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Q Has she had cataract operations on both her eyes? 


A Yes, she has. 
Q Could you tell me what space was involved between 


the two eyes? 


A There was approximately nine to ten years between 
the two different eyes. 

Q One other question, Mrs. Johnson. You described 
again during Mr. Begos' questioning about what you heard 
during the second operation Dr. Knapp saying. I believe 
you added something you didn't say on direct before. 
In addition to "Watch the cornea," and about your having 
four children, there was some sort of expression you made. 
What was that? 

A That was the doctor saying, you know, moving his 
lips, I can't move his lips, but he made a sound as if 
a disgusted type of sound. 

Q Did that come after he made the statement, 
"Watch the cornea"? 

A Yes, 

MR. RHEINGOLD: That is all, your Honor. 
THE COURT: Thank you. 


MR. RHEINGOLD: With your Honor's indulgence, I 


would like to ask the witness as she comes down to stand 


in front of the jury -- 
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(In open court, jury present) 


MR. RHEINGOLD: Your Honor, at this time I'd 


like to cali Dr. Irving Plain. 

TRV IN GC PLAT NN; called as a witness on behalf 
of the plaintiff, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. RHEINGOLD: 

Q Dr. Plain, what profession do you engage in? 
A I am a doctor of medicine specializing in 
disease and eye surgery. 
Is that ophthalmology? 
Ophthalmology is correct. 
Do you confine your practice to ophthalmology? 
Yes, sir. 


When were you admitted to practice and in what 


1933, New Jersey. 
Are you certified by any American board? 
Yes. I am a diplomate of the American Board of 
Ophthalmology. 
Q What does that entail, being a diplomate? 
A That means if a doctor has the proper training, 


he is admitted to examinations, both oral, written and 
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2 practical, and if he passes these examinations, he is given 
3 a certificate as a certified ophthalmologist. 
4 Q In addition to the American Board of | 
5 Ophthalmology, sir, are you a member of any other organiza- 
6 tions in the field of ophthalmology? | 
. 7 A You mean societies, and things like that? | 
8 Q Yes. | 
9 A Yes. I am a member of the Wills Eye Hospital 
10 Society, the New Jersey Society of Ophthalmology and | 
: 11 Otolarynology, and the various usual medical societies. | 
12 Q Are you a member of the state, county and | 
13 national medical associations? | 
14 A Yes. | 
15 Q Dr. Plaim, do you practice cataract surgery? | 
16 A That's among -- that's included in my work in 
17 ocular surgery. | 
18 Q Have you over the years performed a number of | 
19 lens extractions? 
20 A Yes. sir, 
21 Q Could you tell the jury and his Honor about how 
22 many you have performed? 
23 A I don't keep an exact count, but I think it is 
: 24 safe to say in the neighborhood of hundreds, or more. 
25 Q Among those, Doctor, have you performed some 
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opthalmology at the New Jersey College of Medicine and 
Dentistry, I am also medical referee for the Department of 


Health, Education and Welfare in connection with eye 


disabilities, and this includes the State of New Jersey 
and a large portion of the State of New York. 


Q If I may interrupt you for a minute, has this 


last position that you are involved in involved you in 


passing on the treatment which is given by New York doctors? 


& & 8 B 
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2 using the freezing technique? 
3 A Yes. Almost routinely at this time. 
4 Q Do you have any hospital associations, Doctor, 
5 at the present time? 
6 A YES. 
7 Q Could you tell us what those are, please? 
8 A I am the consulting eye surgeon to the Saint ‘ 
, 9 James Hospital, New Washington, New Jersey; consulting eye | 
10 surgeon to the Riverside Hospital, Boonton, New Jersey; 
11 I am senior attending opthalmologist at the New Washington | 
12 Beth Isreal Medical Center; I have up until recently been | 
13 opthalmologist of the New Washington City Health Department. 
14 Q Dr. Plain:, GO you at present have any govern- 
im 15 mental positions or appointments? 
16 A Yes. I am assistant clinical professor of 
| 
| 
| 


A Among other things, yes, since it is in New York 
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| 
| 
2 it includes New York physicians. ! 
2 Q Does that include Manhattan, by the way? | 
4 A Manhattan and Brooklyn. 
5 Q Do you have any governmental posts, Dr. Plain? | 
6 A For many years I was examiner of eye disabilities. 
1 for the New Jersey Department of Labor. 
8 Q Anything else, sir? 
9 A Well, yes, but I don't think it enters here. 
10 Q Dr. pjain, I feel that you do have a position 
12 tell us what it is. 
13 


{ 
A I am a member of the State Board of Medical | 
| 

Examiners of the State of New Jersey. 
| 


Q Could you tell us, Doctor, just briefly, £ don't 


want to go into too much detail, what are your responsibili- 


11 with New Jersey, as I understand it, and I'd like you to 


17 ties as a member of the State Board of Medical Examiners? 

18 A To examine and license new physicians and also 

19 to regulate the practice of medicine and surgery in my 

20 state and to discipline any aberrant members and at time | 
21 either revoke or suspend their licenses for misconduct. | 
22 oO. How many physicians are on this board, Mr. plain? 
23 A Nine. 

24 Q Based on your experience over the years, 

25 Doctor, do you know or are you familiar with the standard of 
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care given by ophthalmologists in the New York Metropolitan 
Area, and let's confine ourselves to 1972? 

A Yes, sir. 

MR. BEGOS: Objection. There is no foundation. 
THE COURT: Overruled. 

Q Dr. Plane, at my request have you looked at 
various records relating to a patient named Anna Johnson? 

A Yes, sir. 

Q In addition, sir, have you had occasion to 
testify in various types of cases before coming here today? 

A You mean in my past? 

Q Yes. 

Yes, I have. 
Has that included medical malpractice cases? 

A Yes. 

Q Have you testified on both sides, for the 
plaintiff and for the defendant? 

A I would say 90 percent of the time -- and, 
please, I don't go to court every week, understand -- 90 
percent of the time it has been in the defense of doctors 
who are being sued for malpractice. 

Q Could you tell the jury, going back let's say 
to 1972 in the New York Metropolitan Area, what were the 


indications for performing a lens extraction when there was 
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a cataract on that lens? 

A A cataract would be removed from an eye or eyes 
if the cataract was large enough and sufficiently dense 
to disturb the vision of that individual, to disturb it 
enough so that the individual could not function normally 
with his eyes,..and this would keep him from doing normal, 
average things during his life at that time. 

e) Is the criterion what the doctor sees in the 
eye or what the patient reports to the doctor? 


A It is what the patient reports on reading the 


Snellen chart. Very often a doctor can look at an eye and 


say “This is 4 cataract." But, nevertheless, the patient 


can see quite normally, and this is not a candidate for 
surgery. 
Q How do you determine what the patient's vision 


is in terms of the patient's own seeing? 


There are standars tests. One uses the Snellen 


chart with standard letters, which are the same all over 


the world, and the patient at a distance of feet away from 


the chart reads as much of the chart as he can, both oe 


his glasses and then with his glasses. This gives us the 
degree of his vision. 
Q Is there a certain loss of vision which is 


required, Doctor, in good practice before a lens extraction 
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is done? 
A O£ course. 
Q Is there some point below which -- 
MR. BEGOS: Objection to the leading of the 
witness. 
MR. RHEINGOLD: I will withdraw the question, 
if E-might. 
Q What was the name of that chart that you 
described? 
A Snellen. 
Q I would hand you this chart, Doctor, and ask 
you if you could identify what type of chart it is? 
A This appears to be the usual and accepted 
Snellen chart figures. 
Q Will it be helpful to you, Doctor, in testifying 


about what, for example, 20-20 vision is or 20-30 vision is 


to utilize this chart in your testimony? 


A Yes. It would let me demonstrate what different 
degrees of vision are. 
MR. RHEINGOLD: Your Honor, I would offer this 
I think probably as demonstrative evidence, for 
identification only, or I will offer it into evidence. 
MR. BEGOS: JI have no objection. 


(Plaintiffs' Exhibit 6 received in evidence.) 
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Q Dr. Plane, when we say 20-20 vision, what does 
that mean? 

A 20-20 is the accepted normal vision. 20-20 
means that this eye has what we consider normal vision. 

@) What do the numbers mean, "20"? 


A 20 over 20 means that the patient is able to 


read at a distance of 20 feet from his eye, at a distance 
of 20 feet from his eye, the indicated figures under the 
20-20 there. In other words, he is seeing what he should 
see at that distance. 

Q On this chart is there an indication of which 


line on the chart is this 20-20 vision? 


A The chart with the red bar underneath res 


20-20 vision. 


Q Is that so indicated in the left-hand mergin 


It is. It says 20 over 20. 


Q Reading up in this left-hand margin, what 


various acuities are given there? 


A The one above the red bar line, the F E lL, and 
so forth, is 20 over 25. It means just a fraction away 
from normal 20 over 20. It is of no significance. You 
can drive an airplane with it. 


Q What is above that, Doctor? 
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A Above that over the green line it is 20 over 30, 
EDF C Z@P. . This is juse one line. I don't consider 
20 over 25 of any clinical significance, because it is 
neither bad nor good insofar as 20 over 20 is concerned. 
It is one line less than the normal 20 over 20. This means 
that at 20 feet he is able to read what he actually should 
be able to read 30 feet away. 

Q Going above 20-30, Dr. pjain, would you just 
read us without comment what the next -- 

A There is the next line, loss of vision, 20 over 
40. Then there is 20 over 50, 20 over 70, 20 over 100, 
up to the big E, which is 20 over 200. 

Q Doctor, have I asked you to look at some 
office records of Dr. Knapp relating to Anna Johnson? 


I show you what has been marked as Plaintiffs' Exhibit 2 


in evidence, Dr. Plain. I will ask you to assume that 


those are the office records of Dr. Knapp already in evidence 
I turn your attention first of all, sir, to the readings 

on the date of 9/18/72. I will have you assume that those 
are readings made a month and a half -- a little over a 
month before her actual cataract extractions which were 
performed in both eyes of my client. Could you tell us 

with regard to the right eye what the readings were in 


that eye at that time? 
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A On this date the vision in the right eye 
without eyeglasses was 20 over 60 plus 1, meaning the 
patient could read the 20-60 line with one more letter which 
appears on the 20 over 50 line. 

Q Dr. Plain, when you say without eyeglasses, 
you mean just the vision -- 

A The naked eye. 


( Uncorrected? 


A The naked eye. 

Q Would you continue as to the right eye? 

A Below there is another notation concerning the 
right eye stating with a plus .75 lens -- lenses are 
measured in what we call diopters. Therefore, this was a 
weak lense which only measured .75 or 3/4 of a measurement 
unit, the diopter, indicating a weak lense. It said here 


that with this weak lens the vision was 20 over 30 minus. 


20 over 30 minus means that the patient reads one line less 


than normal, possibly skipping a letter or two. That's 


what the minus means. 


Q Minus means that one or more of the letters 
were incorrect? 
A That's right. Not more than one or two. 


Q Is there a further reading on the right eye, 
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A Also the reading glass part, people after forty 
need help with which to read. That's normal for people of 
this age. This patient with a reading glass reads 20 over 
30 minus, meaning the small print is just one line less than 


one would normally expect in reading. 


Q If I could stop you there, Doctor, in going 
back to this Snellen chart, which is marked Plaintiffs’ 
Exhibit 6 in evidence, I am going to hold this here, Doctor, 
and I will represent to the Court that this distance where 
I have it set here is approximately 20 feet from the jury 
box, and I can't say exactly, your Honor, because there 
are, of course, two rows of jurors, but, Dr. Plane, I want 
you to assume this is exactly 20 feet, but really approximate- 
ly 20 feet, I will point out the 20-20 chart. That's the 
one above the red line, is that correct? 

A Yes, 

Q The 20-30 chart is the one above the green line, 


is that correct? 


A Yes. 
Q Are those the letters which Mrs. Johnson could 


read according to your interpretation of Dr. Knapp's records? | 


provision for a reading test on this particular chart. 


Q How is the reading test performed? 


| 
A For her distance vision, yes, but there is no 
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A That's performed on a card or a chart which has 
much smaller fine print, smaller than newspaper print. 

Q Is that held close to the eye? 

A It would be -- this near vision would be tested 
a foot or so away from the eye, because this is the position 
in which we read. 

Q According to your interpretation, then, 

Dr. Plane, two tests were made witH corrective lenses on 
Mrs. Johnson's eyes, and in both she read 20-30, both the 
close reading and the distance reading? 

A Yes. 

Q Doctor, in handwriting on that chart that you 
have in front of you, Plaintiffs" Exhibit 2, and I will have 
you assume that's Dr. Knapp's handwriting, .t says "with 
lights down.” Do you see that? 

A I do. 

Q After which reading is that, the distance or 
the close reading? 

A This is after the reading of the right eye with 
a weak eyeglass on it. 

Q What is the significance of that 
lights down," Dr. Plane? 

A.. It is of no great significance. It might mean 


that -- that I assume means a dim light, and one would 
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expect that in a bright light the patient would see even 
better. 

MR. BEGOS: I object, your Honor, and move to 
strike the assumption of the witness. 

THE COURT: Since it isn't clear exactly what 


the reporter means, I think I will have to grant the 


motion. The jury will disregard the witness' assumptions, 
unless and until it is established what the record means. 

Q Dr. Plane, when you are measuring this corrected 
vision in reading this chart at a distance, is there a 
procedure both where you use normal room light and another 
procedure where the lights are down? 

A Yes. You want to test this patient's vision 
under the daily circumstances which he is involved in. 
Therefore, you test him in a lighted room rather than a 
darkened room, because very few people walk about in 
darkened rooms. 

Q If you tested a person -- 


MR. BEGOS: I again object. He is including as 


to what Dr. Knapp did on this particular occasion of this 
test, and the best evidence of that is Dr. Knapp's -- 
THE COURT: I don't believe that is this question 


You may finish the question. 


Q Would you expect to get, Doctor, with a reason- 
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able degree of medical certainty, a poorer reading for 
someone with the lights down as compared with the lights on? 


THE COURT: Don't use that expression "lights 


Q In a dark room, Pr. pjain:? -- thank you, your 
Honor -- as compared to a room with regular lighting. 

A I think that's common sense. With proper light 
and not dim light, one does see better. 

Q Are there also readings on that sheet that you 
have in front of you, Plaintiffs' Exhibit 2, relating to 
Mrs. Johnson's left eye? 

A Yes, sir. 

Q What was the finding in that eye, first of all, 
before any corrective lenses were applied? 

A 20 over 400. 20 over 400, which is very poor -- 
very, very poor vision. 

Q Was there any change upon correction with lenses? 

A With a corrective lens -- wait a minute, no. 

It says less than 20 over 400 without glasses, and with a 
corrective glass over the left eye, it was 20 over 

Q Is that an even poorer reading than in 
chart that we have over on the board there? 

A Oh, yes, yes; it is. 


Q Dr. Plain:, are there alse on the chart in front 
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of you the readings that Dr. Knapp made on Mrs. Johnson's 
right eye, the one that had the 20-30 vision as you 
described it for previous times that she was examined? 

A Yes. Three other occasions. 

Q On the occasion just preceding the 1972 one, 
I believe it was also in September, 1971 -- is that correct? 

A Yes. 

Q What was her correctable vision in her right 
eye at that time? 

A The correctable vision in the right eye was 
20 over 25. 

Q And in the time preceding that, that was in 
1970, what was her vision? 

A November 18, 1970, the corrected vision was -- 


wait a minute. The uncorrected vision was 20 over 25 minus, 


and with correction the statement is "no help.” 


Q It remained 20 over 25 minus? 

A Yes, 

Q On the time of the original examinatio. cf 
Mrs. Johnson in early 1970, what was her reading? 

A June 19, 1970, without glasses, the vision was 
20 over 25, and there is an equals sign after that. I don't 
know what is meant by it, whether it means minus or what, 


but with the corrective lens it is 20 over 25 with the same 
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2 equals sign after it. | 
3 Q Then, Dr. Plaim:, from the first time that | 
= 4 Mrs. Johnson saw the doctor in 1970 do you know until the 
5 last examination in September, 1972 before she went in the | 
6 hospital, what had happened to the corrected vision in her | 
7 right eye? | 
8 i A From '70 to '72 there was no great change in 
9 the vision of the right eye. It went from 20 over 25 to 
10 20 over 30 minus in 1972. | 
11 Q Now let's take, Dr. Plain, a woman, a honsewite, | 
12 age forty, who has in one eye vision of 20 over 30 minus, | 
13 the reading that you have for September, 1972. Is that — 
14 vision? | 
15 || A Highly useful vision. Highly useful vision. | 
16 Q What can a person do functionally with that | 
type of vision? 
ee A Darn near everything he can do with 20 over 20. 
19 Q Could you drive a car? 
20 A Oh, indeed. 
Could you read? 


Indeed. 


Q Could you sew and do housework? 
A yes. 


Dr. Plain, I am going to ask you a hypothetical 
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2 question. I want you to assume certain facts that you 
3 don't know personally but we would have you assume. I want 
5 A May I have something to write on, please? 
6 Q I'd like you to assume a forty-year-old woman 
i 
a : 


4 you to assume a forty-year-old woman -- 
who is a housewife by occupation, who has four young | 
| 
| 


8 children, whose vision in her two eyes is as you have read 

9 it on the chart of Dr. Knapp as of September, 1972, that is 

10 in one eye there is a 20-400 vision, in fact lower than | 

11 | 20-400 uncorrected, in the right eye the vision uncorrected | 

12 is 20-60 plus and it is correctable to 20-30 minus, as 
P 13 Dr. Knapp has stated there, and I want you to assume that in , 

14 


both eyes the ophthalmologist examining the eyes has seen 


cataracts in the lenses, and in both lenses these are 


posterior subcapsular cataracts. I want you to assume 
7 further, Doctor, that eee eae ienk this forty-year-old 
18 yeotier i cai woman, has stated to the doctor that out of 
19 the left eye, the one with the 20-400 vision, she can't 
20 see anything and out of the 20 -- out of the other eye which 
21 has the 20-30 minus vision, that she is able to see, able 
a to read, able to drive, in fact is actively driving and 
reading at the time that this test is done. Do you have an 
24 


opinion, Doctor, based upon those set of facts and your 


experience, to a reasonable degree of medical certainty, 
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2 based upon the practice existing in the New York Metropolitan 
3 Area in 1972, whether it was proper to remove the lens in 

4 that eye, the right eye, which had the 20-30 minus vision? 

5 MR. BEGOS: Objection. | 
6 THE COURT: On what ground? | 
7 MR. BEGOS: First of all, your Honor, it incor- | 
8 porates facts not in evidence and not necessarily correct | 
9 and, secondly -- | 
10 THE COURT: What fact not in evidence? | 
ll MR. BEGOS: He said -- the hypothetical pre- ; 
12 || supposes or states that the witness has told the doctor | 
13 || that she is able to see, read and drive. I believe there is | 
14 no such testimony. | 
15 MR. RHEINGOLD: You are right, I am sorry, that 's| 
16 true. | 
17 Q Could fi ahend that, Dr. Plain -- that was true = 
18 || that the woman has testified, not that she told the doctor, 


but that this was true, has testified from the stand that | 


she could see to read and drive out of her right eye, and 


I make no statement to you about what it was that she stated 


to the physician about it. dust yes or no. Do you Have an | 
opinion as to whether in this situation it was to a | 
reasonable degree of medical certainty proper to remove the | 


lens in that eye? 
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I have an opinion. 


What is your opinion, Doctor? 


It is a very strong opinion, I might say -- 


MR. BEGOS: 


Your Honor, I object and move to 


strike the gratuitous comments of the witness with respect 


to the degree of opinion or otherwise. 


MR. RHEINGOLD: It is just a way of speaking, 
your Honor. | 
THE COURY: Overruled. 
A (Continuing) Whether it be New York or 
Timbuktu or New Jersey, or any other locality, removing a 


cataract from an eye with this type of vision is most 


firmly, in my opinion, not necessary, because we have an eye | 
that sees one line less than normal and because the vision 

in this right eye at this time is adequate to almost any 
ordinary householic task, — even employment task, I can see 
o reason “or surgery of this type in this kind cf eye. 


(e) Doctor, would you say that performance of 


Cataract surgery in this type of eye, that is one with 


Standard of care which existed in the New York Metropolitan 


Area in 19727 


A From the standard of care and probably also 


disregard of human consideration. 


| 
| 
| 
| 
20-30 mins correctable vision, was a departure from the | 
| 
| 
| 
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MR. BEGOS: Objection and move to: strike tne 
response of the witness, your Honor. 

THE COURT: Sustained. The jury will disregard 
the statement about disregard of human consideration. 

MR. RHEINGOLD: Can I pose the question again, 
your Honor, and get an answer? 

Q Can you answer yes or no, Dr. Plain, whether it 
was a departure from the standard of care? 

A In my opinion it was. 

Q Doctor, are we dealing at all here with an area 
of judgment as far as whether or not the lens should be 
removed from this eye? 

A No. © don't think Ehis 2S ih an area of 
judgment. 

Q If a person has a cataract in one eve 


obviously calls for a cataract extraction, let's say a 


20-400 eye, and the other eye has 20-30 vision, is there any 


reason that both eyes should be operated on during the 
sane hospitalization? 

A There is absolutely no valid reason. 

Q Was there a standard of care in 1972 which would 
have involved just performing a cataract extraction on the 
bad eye and not on the good eye? 


A That was the standard of care then, and it will 
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9 be the standard of care forever. 


3 Q Why do you say that, Dr. Plain? 
4 A Because one does not operate on an eye with 
5 20 over 30 minus. 
6 Q Doctor, can you adjust a person's vision so that 
7 if you operate on one eye and you don't operate on the 
8 other, they can still have usable vision? 
9 A Ves, 
10 Q Could you describe what procedures would be 
| utilized? 
12 A You see, if a cataract is removed from an eye, 
13 you are taking the lens ee The lens is where the cataract 
14 is situated. Thevlens does the focusing for you. It 
15 adjusts the eye to far and it adjusts the eye to near. | 
16 But this lens is now removed. So you have:to replace it ny 
i7 a strong lens over the operated eye, and as a rule the vision 
18 oes to normal.) But, better ‘still, in order to avoid 
19 | double vision, we place a contact lens over the operated | 
20 eye and the patient is able to use his both eyes ina | 
21 completely normal fashion. 
22 Q Doctor, taking again this hypothetical one, | 
if there had been a cataract extraction in her left eye | 
2A because of the 20-400 vision, is that the eye in which you 
25 say you then put a contact lens? | 
| 


Plain - direct 
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A Yes, because it would make the images of the 
operated eye equal to the images of the normal eye, and the 
patient wouldn't see double. It is a prime indication to 
use a contact lens. 


Q And is this procedure which you have just 


described one which was in use in 1972? 


A Yes, sir. 
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Q Doctor, if you were to operate on the left eye 
alone and there was a bad result, let's say for some un- 
toward reason the person went blind in the left eye, what 
would that indicate as to the vision the person would have — 
in the right eye if there was no operation? 
A Well, even if the left eye was a complete fail- 
ure, one still wouldn't go to the right eye because the 
vision is practically normal. 


Q Is there any indication, Doctor, that if some- 


thing. does go wrong in the ieft eye after the operation, 


let's say Gyeteds macular edema develops -- 

A Indeed, ‘there is. You are put on notice. You 
are alerted to the fact that what + at wrong in one eye 
might possibly or probably go wrung in the other eye. 
are on alert. 

Q Is that one of the reasons, Doctor, for deferring 


an operation on the second eye? 


A It is a very good reason, yes. 


MR. BEGOS: Your Honor, I am going to object to 


leading the witness. 


THE COURT: Yes, I sustain the objection. The 


jury will disregard the question and the partial answer. 
MR. BEGOS: Your Honor, my objection really is, 


there have been several leading questions that I have 
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refrained from objecting to because I don't want to get 
up at each leading and suggestive question. May he be 
instructed not to lead the witness. 
THE COURT: I think you understand. 
MR. RHEINGOLD: I will attempt to, your Honor. 
Q What are the reasons, Dr. Plain, for deferring 
surgery on the better of the two eyes where there are 
opacities in both eyes, if any? 
A You would like to see how the first operated 
‘eye reacts to the surgery. If there is an untoward re-_ 
ee ak is a bad reaction in healing or hemmorave, 
or what not, then you are guided as to what might happen 
in the opposite eye. 
Q In what way are you guided? 
A Well, in specific or in general? 
Q Let's say in general. 


A You keep your hands off the opposite eye until 


you are awfully, awfully sure that you have safeguarded 
this eye from any possible complication as found in the 


opposite eye. 


Q If something untoward develops in the eye, let's 


say the left eye in this case, and you have a hemmorage 
or macular edema, is there any medical expectation that 


the disease that's created and the untoward event will 
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automatically spread over to the other eye? 

A Not automatically spread over, but one should 
suspect that this could happen in the opposite eye too. 

Q At a time when the second extraction is per- 
formed? 

A Yes. 

Q I didn't make my question clear. Assuming that 
in Mrs. Johnson's case there was only an operation on 
her left eye and whatever did develop in her eye did 
develop, I want you to assume there was cystoid macular 
edema that developed in her left eye, but there was no 
surgery, Dr. Plain, to the right eye. Would that con- 
dition, cystoid macular edema, develop in and of itself 
in the right eye? 

A No. Cystoid macular edema here follows cataract 
surgery, and since there would be none in the right eye 
we wouldn't get a cystoid macular degeneration, because 


this condition -- I am finished. 


Q Was there any standard of care back in 197z in 
tne New York Metropolitan area that when you are putting 


a patient in the hospital, sucn as this hypothetical 


woman, and you were going to do her left eye, her bad 
eye, anyway, that you would necessatily do the right eye, 


let's say a week later but during the same hospitalization? 
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MR. BEGOS: I object to the form of that ques- 
tion, your Honor. 
THE COURT: Sustained. 

@) Dr. Plain, just because you have’a patient in 
the hospital and you are operating on a cataract in one 
eye, is there any medical reason for performing a cataract 
extraction on the other eye if the vision is 20-30 minus? 

THE COURT: You mean during the same hospitali- 


: oe MR. RHEINGOLD: During the same hospitalization 
and let's say a week apart. : 
A Absolutely not, and I'd like to explain. 
Q Please do. 
A The fact that you have a patient flat or his bed 


in a hospital doesn't mean you have to go and do more 


surgery just because you have the patient there. I see 


no purpose, just because the patient is in the hospital, 
to do another eye with practically normal vision. 


Q Thank you, Doctor. Doctor, I'd like to ask you 


some questions about the area of what it is that is known 
as far as risks, which are associated with lens extractions. 
Are there certain conditions which -- they don't always 
occur -- but which are known on occasion to occur after 


there has been lens surgery in the eye? 
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MR. BEGOS: Objection. May we approach the 
bench, your Honor? 

(At the side bar.) 

MR. BEGOS: The specific purpose for my objection 
is based upon Canterbury against Benz, District Court, 
Washington, D.C., Gerrone, Appellate Division First Depart- 
ment, which I have cited in my brief and second departnent 
and third department case in New York, with respect to exper 


testimony in regard to risk; I assume that this is the area 


that. he wishes to explore. 


M2. RHEINGOLD: That is correct. 

MR. BEGOS: The informe* :onsent area. I object 
to informed consent coming in to this case as it is not in 
the comrlaint and no where in the interrogatories. Risks, 
according to Canterbury, which New York has adopted, are 
not to be put to the jury by experts. They are for the 
jury to determine. 

MR. RHEINGOLD: Your Honor, the three cases 
mentioned by counsel all state that under the modern rule 
it is no longer necessary to present expert testimony. 
None of them say that expert testimony may not be presented. 
In fact, in order to guide the jury as to what were the 
known risks which should have been passed on, it is 


visible in this case for me to present expert testimony 
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2 on that issue. Finally, as to Mr. Begos' arqument that 
we didn't plead informed consent, I believe that the follow- 
ing is an accurate statement of what was done off the 
5 record, that we conceded we didn't plead it, but we said 
that the recent case make quite clear that it is a 
negligence rather than an assault cause of action, and 
8 that we did in our complaint plead nealigence and we did 
9 | in response to a request in interrogatories to give the 
10 | details of it stating that one of the elements of negli- 
~ 11 gence was a failure to obtain an informed consent. 
e . , 
12 ‘THE COURT: I am going to overrule the objection. 
3 4 (In open court.) 
14 Q Were there certain known risks connected with 
15 lens extractions in 1972? 
16 A Yes, sir. 
17 Q Could you tell us what those were? At least the 
18 main one. 
19 |i A Cataract surgery is undoubtedly the most deli- 
20 cate type of surgery and of 2 major nature, because when 
21 one opens up the eye, and in this surgery one does slice 
22 the front part of the eye and one gets into the eye with 
23 instrum its and cuts off a piece of the iris and then 
2A removes the lens -- this eye is about the consistency of 
25 a grape, or ious, with fluids inside of it that hold the 
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ac D eve in shape and nourish the eye. Whenever you open an 
: 3° | eyeball up, you can get many disasters and complications, 
i | 
ie 4 but you don't always get them, of course. Not every cata- 
5 | face surgery case tur: s out disastrously. After you open 
oa 6 the eye and take the lens out with whatever method you use, 
7 you then have to sew the eye up again. This something is 
DS 8 | done with stitches which are as fine as one of the hairs 
9 on your head. 
10 | As a rule it has to be done under considerable 
ll magnification. Some men even use operating microscopes. 
12 | So you one you have a most delicate and sensitive pro- 
13 | cedure here. Many complications can occur, and fortunately 
14 they don't always occur. I jotted down some of them. 
15 One of the complications can be infection within 
16 the eye, and in spite of all of our great antibiotics, 
17 if you get an infection inside the eyeball, that's a lost 
18 eye because the jelly of the eye is a perfect medium on 
19 | which to grow bacteria. They love it, and they get in 
20 | there and they just keep piling up, and that finishes the 
21 eye. . So infection is one of the complications. 
22 Another complication could be breaking open of 
rs e 23 the wound during the healing period. As I toid you, the 
e 24 stitches used to close the eye are very, very delicate. 
a 25 They are tough, but they break with a fast movement of the 


> 
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2 eye or pressure on the gas. That means the patient is taken 
3 back and the eye is sewed up again. Not so good. 
4 

4 Another complication which happens on the operat- 
5 ing room table may be once in every 10,000 ‘cases is what 
6 is called an explosive hemorrhage of the eye. You are work-' 
7 ing on the eye, then all of a sudden there is a gush of 

og 8 blood, the blood comes out, and it carries out the retina 

: 9 and other vital parts of the eye. For this you can do 

® 10 nothing. That is one of the complications. 

11 Pa Another complication is post-operative inflamma- 

’ 12 tion. please remember, this delicate little eyeball has 
13 been handled inside and outside. This inflammation can 
14 give rise to glaucoma, which is hardening of the eyeball. 
15 Sometimes it is controlled by drops, sometimes an opera- 


tion for glaucoma must be done. 


Another complication would be death of the 


optic nerve, optic atrophy. We don't know why, but 
after every so many operations, the optic nerve goes dead. 


The eye looks beautiful, you examine it, and you feel it 


should see, the eye should see with a cataract glass, but 


you look in and you find the nerve is dead, whereas a week | 


prior to operation it was healthy and alive. That's 


another complication. 


Another commlication is degeneration of the macula. 
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ve It has been mentioned here. The macula is a tiny part way 
3 at the back of the eyeball, and this part is the part that 
4 sees fine things for you. You read through the macula part, . 
5 you see colors through the macula part, and practically 
‘ 
se 6 all of your central straight ahead vision comes through 
| C the macula. For some reason the macula can degenerate 
8 following cataract surgery -- 
9 Q Dr. Plain, excuse me for interrupting. Are you 
10 describing cystoid macular edema? 
ee Yes, yes, the same, different name, but the same 
12 resaik. the same condition. For this we can ao nothing. 
| 13 Tnere is no medicine, there is no surgery. Once the 
14 macula goes, your vision goes. 
15 Then there are also some cases where, in spite 


of the closing of the wound very tightly, the wound begins 


to leak and the front part of the eyeball sort of collapses. 
The patient loses what we call the anterior chamber. 


That's another complication. 


I believe I mentioned infection. There is 
another possible complication, bullous keratopathy. 


Q Could you define that, Dr. Plain? 


A Yes. This is a very disastrous condition. 


It means that the back of the cornea -- you know, the 


- f 28 8 


cornea is the window of the eye. It is the clear tissue 
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2 at the center of the eye. It is the window. You look out 
3 through the cornea. The cornea is very delicate. [ft 

; 4 measures approximately 2 millimeters, which is a very 
5 small measurement of width. It has a front’ surface, it 
6 has a back surface. As a matter of fact, it has four 
7 layers. But, if the back surface -- the back surface of 
8 the cornea, which is called the endothelium is touched by 
9 an instrument, that's disaster, because if you break this 
10 endothelial layer, no matter how slightly, the fluids of 
11 || the eye go through this break and get through the whole 
12 cornea until they reach the outside and they cause bulle, 
13 A simpler name for bulle is blisters. 
14 Another cause of bullous keratopathy is in foilow- 
15 ing cataract surgery, because the barrier, the shield is 
16 broken inside, the jelly of the eye, the internal jelly 
17 of the eye, comes cariied and touches the back of the 


18 cornea. We have a name for this. This is the vitreous 


19 touch syndrome. This too causes severe bullous keratopathy, | 


which causes pain, irritation and loss of vision. That 
is another dreaded complication. 
There are also complications following anes- 


thetics used in this procedure. 


Q Are those the general risks of surgery, Doctor? 


as & 8 & 


A The general risk of surgery in any type of 
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Z surgery, whether it is the big toe or the eye, anesthetics 
3 always bring an element of risk with them. 
_ = 4 Q Are there some other qeneral risks of eye sur- 

5 gery? Have you given us the main EISKSs | | 

6 | A I gave you the main ones. 

7 Q Dr. Plain, do you have an opinion based on a 

8 reasonable degree of medical certainty, as to what good 

9 and proper practice was in 1972 ir the New York Metro- 

10 | politan area as far as an ophthalmologist who is going to 

ae ‘perform a lens extraction on a patient telling that patient 

12 about act risks are involved with the performance of 

; 13 that treatment? 

14 | MR. BEGOS: Objection, your Honor, the same basis 

15 | as expressed at the side bar. 

16 (At the side bar.) 

17 MR. BEGOS: In this respect, your Honor, I might , 

18 | add the cases are not silent and indicate that an expert : 
| 

19 opinion testimony is not necessary with resnect to -- | 

20 THE COURT: Not necessary, but not necessarily | 

21 improper. That's the question. 

22 MR. BEGOS: I think it fringes pretty close to | 

23 that. When you read the Canterbury decision, it comes | 

24 pretty close. The court there indicated that they didn't | 

25 care what the standard in the community was or wasn't, that | 
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it was for the jury to decide what should and what should 
not be given to a particular patient for a reasonable 
informed consent, which was an issue of fact for the jury 
to determine. 

THE “OURT: I can't imagine that a surgeon would 
really go into all this detail with a patient. 

MR. RHEINGOLD: I hope not. 


THS COURT: The patient would be scared to death. 


MR. RHEINGOLD: But I think he 1s qeing to 


that they would outline in general that there are certain 


serious epcfic risks. 

THE COURT: I will permit the cuestion, although 
I have misgivings about it. 

MR. BEGOS: Exception, your Honor. 

MR. RHEINGOLD: Can we talk off the record, your 
Honor, or should I not do that? 


THe COURT: Thats up to, counsel. 


MR. RHEINGOLD: I will stay on the record. 
don't want to create any error, and certainly the law 
that Mr. Begos is now saying is the law makes it quite 


clear it is not necessary, and obviously I could inten- 


tionally avoid error, if that is going to be the law that's 
applied to this case by-not asking this question. 


It is also conceivable that the New York Court 
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Fi 2 of Appeals some day will hold that it doesn't foilow 
3 Canterbury, and therefore I want to have some expert 
4 evidence in the case to -- in case that is a requirement. 
. 5 MR. BEGOS: I might add in fairness to you, the 
6 Court of Appelas has ruled in this area in Ferrantino 
7 against Wenker, which is cited in my papers, and they took 
8 the position in the only case before it that expert tes- 
; 9 timony was necessary. 
10 | MR. RHEINGOLD: That's correct. The Court of 
a Appeals the last time it spoke -- 
12 Os MR. BEGOS: The Appellate Division has very 
) 13 obviously decided not to follow the Court of Appeals. 
14 MR. RHEINGOLD: I am tryine to cover both laws 
15 in getting expert testimony on informed consent. 
16 | THE COURT: Up until now nobody has ruled that 


it is improper to have it. As I understand, you both 


agree that that is correct? 


BEGOS: Yes. 


RHEINGOLD: Yes. 
Pa! THE COURT: EI will permit it. 
MR. BEGOS: Exception, your Honor. 


(In open court.) 


(Record read.) 


Yes. 
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Q Would you tell us what your opinion is? 

A There has been a standard before '72 and after 
'72 and at present, that one discuss the surgery with the 
patient and tells him what to expect and wiiat not to ex- 
pect and what some of the hazards could be. 

Q When you say "what some of the hazards could be," 
what do you mean? 

A I mean you just don't sit there and frighten 


that patient to death and tell him he may die on the table 


due to anesthetic. You don't tell him the absurd things. 
You do tell him things that could happen in such an opera- 
tion, and then give him his choice as to whether he cares 
to go through with it. 

Q Would that be the more so where the eye to be 
operated on had 20-30 minus vision in it? 


MR. BEGOS: I object to leading the witness in 


this respect. 
THE COURT: I sustain that objection. Rephrase 


the question. 


MR. RHEINGOLD: Withdrawn. 


Q Would it have been proper in your opinion in 


1972 for an ophthalmologist to have said-in words or sub- 


stance to a patient on whom there was going to be this 


operation "Don't worrv, it's minor surgery." 
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MR. BEGOS: I object. 

THE COURT: Sustained. 

Q Is cataract surgery for the removal of a lens 
minor surgery, Doctor? 

MR. BEGOS: I object to leading the witness, 
your Honor. The witness has already answered that question, | 
your Honor. I believe my recollection of his testimony is 
that it waS major surgery. 

THE COURT: I don't believe the expression minor 
surgery, as such, was used, according to my notes. I am 
going to sustain the objection. 


Q Would you categorize lens extraction as to what 


type of surgery it is, Dr. Plain? 


A It is highly sensitive and major surgery -- 
highly. 

Q Whose choise is it, the patient's or the doctor's, 
as to the performance of a lens extraction? 

A The patient mist agree to it. 


Q On what information does the patient make up his 


or her mind? 


MR. BEGOS: Objection, your Honor. That's a 
conclusion and usurping in this particular case the province | 
of the jury. 


THE COURT: Sustained. 
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Q Dr. Plain, you described a condition in the back 
of the cornea which I believe you said was due to touching 
of an instrument, is that correct? 
A I said either the touching of this party by an 


instrument or by -- the other way, by a protrusion of the 


jeliy of the eye hitting the back of the cornea. 


Q When it happens that an instrument touches it, 
would that instrument include a cryoprobe? 

A Any instrument, including the cryoprobe. 

Q. Would you define for us what a cryoprobe is? 

A Cryo means cold. There is an instrument possibly 
the shape and the size of my pencil. One end of this 
instrument is attached to a tube which leads to a cooling 
unit, usually liquid nitrogen gas or any other gas that 
is liquifted. The other end of the probe has a tiny tip on 
it, and when the instrument is put into operation, this 
tip freezes. It goes to a very low degree of temperature. 
The instrument is inserted in the eye, touching the front 
part of the lens. You press the pedal or whatever you do 
to get this moving and you actually see the tip of this 
instrument freeze to the lens. It makes a solid unit. 

You can see an ice ball form, and since this tip of the 
cryoprobe is now fairly- frozen to the lens, with instru- 


ments and with some movements in various ways, you just 
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2 | pull the lens out of the eye. That's the cryoprobe. 
3 Q Dr. Piain, in the proper performance of a cata- 
™_ 4 ract estseeeion with a cryoprobe, should the surgeon avoid 
Ss | touching that crvoprobe to the back of the cornea? 
6 A You avoid -- this is separated and taut, you 
7 avoid touching the back of the cornea eit:::r with a cryo- 
8 | probe, with a needle or with anything, becsiise once you 
9 break this endothelium, you -- that is not you, your 
10 patient has trouble. 
: 11 oe MR. RHEINGOLD: That is all the questions I have, 
y7 your Honor. 
13 THE COURT: Mr. Beqos? 
14 MR. BEGOS: Do you want me to proceed now or do 
15 you want to take our break at this time? 


THE COURT: It is about 10 minutes before 


7 | usual break time. If you want to break now -- 


18 MR. BFGOS: I can occupy the 10 minutes. 
19 THE COURT: Go right ahead. 


EXAMINATION 


CROSS 


BY MR. BEGOS: 


| (@) Doctor, when for the first time did you meet 
| Mr. Rheingold with respect to this case? 
| 


A This morning, sir. 


sn © & & 


Did you have some contact with Mr. Rheingold 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-8580 


' 


inj 44 11 / Plain - cross 
or some member of his staff before this mornin? 

A I have spoken to him by telephone and I have also 
written to him. 

@) Doctor, when for the first time did you either 
speak to or write to Mr. Rheingold? 

A I don't know when I first spoke to him, but I 
did write to him in October of 1974. 

@) What did you write to him? Did you make a report 
or did you render an opinion to Mr. Rheincold at that time? 

A I reviewed the records he sent me and I wrote an 
opinion based on my review of these records. 

@) What records, Doctor, were presented to vou by 
Hr. Rheingold? 

A The records at that time of the Columbia 
Presbyterian Hospital and more recently those of the 
Yale Hospital. 

@) Doctor, I am referring now to what you had 
available to you in October of 1974 when you rendered a 
report to Mr. Rheingold? 


A The records of the Columbia Presbyterian. 


Q When you say the records of Columbia Presbyterian, 


do you mean the hospital records for -- 
A Hospital records, and there was some information 


concerning Dr. Knapp's preoperative version. 
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2 | Q Doctor Knapp's preoperative vision? 
3 | A Yes. 
4 THE COURT: You mean preoperative examination. 
5 | Q You mean the patient's preoperative -- 
i] 
6 } THE WITNESS: Yes, of course, his interpretation 
7 | of her vision. Yes, your Honor. I am sure Dr. Knapp ‘ 
. | didn't have a cataract removed. 
9 | 9) { hope so. When you say the patient's pre- 
10 operative vision, yo': are referring to the records of br. 
11 | Knapp, are vou not? 
12 | A : Yes, sir. 
13 @) Doctor, mav I see that report that you rendered 
| 
14 | to Mr. Rheingold in October, 1974? 
15 | A Yes. 
16 MR. BEGOS: May we mark this for identification, 


your Honor. 


(Defendants! Exhibit A was marked for identifi- 


cation.) 


20 | Q Doctor, following this letter dated October 11, 


21 1974, did you have any further correspondence or contact 


with Mr. Rheingold? 
A» By telephone, yes. I don't know the date. 
a) Do you have any recollection of the substance of | 


that conversation? 
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A Yes. Not a complete recollection, but the sub- 
stance of it is in my mind. 

Q Doctor, did that relate to additional medical 
records or medical information relating to Mrs. Johnswo? 

A It could have been or it could have been due to 
a further review of my first onrinicn. 

Q A further review of your first opinion? 

A 

Q As a result of a further review of your first 
‘Opinion, did you change the opinion expressed in your 
report of October 11th? 

A NO, Sir. It made +6 nore firm. 

Q Did you put that in writing, Doctor, at any time? _ 

A No. 

Q In other words, Doctor, the only written commu- 
nications between yourself and Mr. Rheingold are this 
correspond-nce o¢ October llth -- 

A No. There was another letter -- and I can't find 
it here, I dare say Mr. Rheingold has it -- where I re- 
affirmed my opinion and made some other comment. I don't 
know what because I just don't have it. 

Q Can you find it, Doctor? 

A No, sir. 


Doctor, was this your first contact with Mr. 
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Rheingold? 
A This morning? 
Q No, this particular matter, this Johnson case. 
Have you had some prior contact with him on another matter? 
A Never heard of him before, sir. 
Q Do you know a Mike Kronisch, Doctor? 
Yes, I do. 
Who is Mike Kronis¢h? 
A He is a New Jersey attorney. 
Q Did you have some contact with Mike Kronisch 
prior to'this case? 
A Yes, yes. 
Q What contact did you have with Mr. Kronisch? 
pid you have some business relationship with that gentle- 
man? 
A Not quite basiness. Number one, he asked me 
if I would enter this case. I said, "No, not until I have 
all of the facts in front of me." He had also asked me on 
a previous occasion would I enter another case, and I 
refused because there was nothing to his allegation. 
Q Doctor, did Mr. Rheingold tell you in a letter 
on October 7th that he and Mr. Kronisch were working to- 


gether on this case? 


A That was my impression. That's how Mr. Rheingold : 
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2 found me. 
3 Q Doctor, for how long prior to 1974 did you know 
4 Mr. Kronisch? 
5 A Very superficially, let's say perhaps for eight, 
6 nine years. I don't know, sir, exactly. 
i Q Doctor, in that eight to nine years in which you 
8 have had contact with Mr. Kronisch, have you rendered 
9 | legal opinions for him? 
10 THE COURT: You mean medical opinions? 
11 aan MR. BEGOS: Medical legal opinions. 
12 Bye) See ull a believe on two occasions, the last one 
13 was last year, where he sent me cases for a review, and I 
14 said there was no misconduct on the part of the physicians 
15 involved, and that was it. 
16 MR. BEGOS: Your Honor, I move to strike the re- 
17 sponse of the witness as unresponsive to the question. 
18 MR. RHEINGOLD: I think it is responsive. 

hs 19 THE COURT: The latter part as to what he did 
20 I think is unresponsive and the jury will disregard it. 
2i Q Have you ever testified for Mr. Kronisch? 
22 A Never. 

; 23 Q Does he practice singly or is he a member of a 

2A firm in New Jersey? 
25 A I don't know. 
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Q Doctor, you indicated in your earlier testimony 
that you were licensed in New Jersey in 1933. When and 
where did you attend medical school? 

A I attended medical school at the ‘Downstate Uni- 


versity of New York in Brooklyn. It was called at that 


time Long Island College Hospital. 
@) For what years or when did you graduate from 
that institution? 


A 1932. 


Q Are you licensed in any other state other than 


New Jersey, Doctor? 

A No. 

Q Doctor, when and where did you pursue your 
ophthalmological training? 

A I am very happy about that. I was in general 
practice for 15 years, more or less. I decided to become 
an ophthalmologist. ‘fnerefore, I took one soila academic 
vear year in ophthaimology at the graduate school of medi- 
cine of the U..iversity of Pennsylvania. fFoliowing that 


I was resident surgeon at the Wills Eye Hospital of Phila- 


delphia. Wills Eye is the largest pure eye hostpial in 


this country. No nose and throat, just pure eye. 
Following tnat, of course, I took the usual 


postgraduate courses and lectures, and what not. 
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Q How long did your residency at Wills last, 
Doctor? 

A In the neighborhood of I believe 18 months. 

QO Following completion of that residency and your 
one year of scholastic work, did there come a time when 
you were certified in ophthalmology? 

A Yes. 

@) When was that, Doctor? 


A In the early 1950's. 


Q Doctor, are you still certified in ophthalmology? 


A Yes, Sir. 

Q Are you a member of the American Poard of 
Ophthalmological Surgery at the present time? 

A Yes, sir. 

Q Do you happen to know, Doctor, why you are 
listed in the 1976 directory of that society? 

A Of the American Board of Onhthalmology? 


Q Yes, sir. 


I certainly am, sir. 


You are? 


I am very definitely. 
Perhaps it is my mistake. 
American Board of Ophthalmology. 


manent member. 
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QO Doctor, I assume after completion of your 
ovhthalmological training and your certification you 
commenced in practice of ophthalmological surgery, is that 
GCOLrect? 

A Yes, sir. 

Q Are you still engaged in that practice? 

A Yes, iI am. 

@) Doctor, are you still doing ophthalmological 
surgery? 

A i am. 

Q  Roeeee, you mentioned cataract extractions and the 
fact that you have done in the course of your time a number 
of cataract extractions and that you presently do cryo- 
extractions. When, Doctor, is the last time that you 
performed a cryoextraction? 

A I should be doing one this morning. 

(@) Oh, Doctor, when was the last time before this 
morning or before -— 

A I'd say about 10 days ago. 

@) 10 days ago? 


A Yes. 


Q At what institution was that, Doctor? 


St. James Hospital, Newark, New Jersey. 


Approximately in the past six months, how many 
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2 cataract extractions have you performed? 
3 A I have not counted them. I'd say there were many,. 
4 but I would also say I am 70 years old and I am purposely 
5 Slowing down. 
6 Q Doctor, in the course of your years in ophthal- 
7 moloqical surgery, did you sub-specialize in any particular 
8 area of ophthalmological surgery? That is cataract sur- 
9 gery, retinal surgery, vitreous surgery, traumatic surgery, 
10 or what have you, in the ophthalmological field? 
11 . A I am definitely a traumatic occular surgeon. 
12 I have a tremendous volume of injury to the eyes, both -- 
13 Q So would the major porticn, then, of your 
14 practice in surgery in the past have been concentrated 
15 in traumatic injury to the eye or any surgery for traumatic 
16 injury? 
17 A A areat deal of it. I couldn't enumerate how 
18 much, but a great deal, yes. I also do children's surgery. 
19 Q Doctor, what perzentage of your practice, if you 
20 | could affix or ascribe a percentage to it, would relate 
21 | to cataract surgery in the 25 years, or so, that you have 
= | been a certified ophthalmological surgeon? 

23 A I can't give you an exact fiqure or even an 
2A approximately one. I'd have to go back and count the 
p25) cases 
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Q Doctor, as part of your practice in the past 
25 years, or so, have you been involved in industrial 
litigation, that is testimony in industrial cases before 
any board or governmental acency in the State of New 
Jersey? 

A Yes. At one time I was highly involved in the 
evaluation of injuries to the eyes in the Workmen's 
Compensation Bureau. 

@) Doctor, did vou testifv on a number of occasions 
at proceedings before various industrial boards? 

A thr the past, ves, sir. Presently, practically 


Mot at all. 


@) Did that testimony in these industrial proceedings 


occupy a percentage of your practice? 
THE COURT: Obviously it occupied a percentage, 
af he did it at all. 
MR. BEGOS: I am trying to get to the percentage. 
THE COURT: Then ask him the percentage. 
@) Can you estimate the percentage of your practice 
that was involved in this industrial litigation? 
A Perhaps from 20 to 25 per cent, approximately. 
Q And that involved testimony at various agencies 
with respect to industrial injuries, is that correct? 


A A minimum of testimony, a minimu. 
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THE COURT: Is this a good stopping place, Mr. 
Begos? 

MR. BEGOS: Yes, Sir. 

THE COURT: We will take our morning break now, 
10 minutes. 


(Recess.) 
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BY MR. BEGLOS: 


Q During your direct testimony you indicated that 


it is only common sense that one would see better in light 


than in dark light. Is that correct? 


A Yes, sir. 

Q Is that the case, Doctor, with cataracts? 

A I would believe so. 

Q Doctor, is it the case with all types of 
Cataracts? 

A Certainly a complete or mature cataract, light 


would mean nothing to it. In the small cataé<cact, light 
would mean nothing to it. In the small cataract, light 
would help. That's why we tell these people to get strong 
light, and very often magnification. 

Q Doctor, what is the location of a posterior 
subcapsular cataract? 

A This means that the cataract at that time has 
only reached one layer of the lens, the very back layer 
rather than the central or front layer. 

Q Doctor, have you looked at the Columbia 
Presbyterian Hospital record? 


A Yes, sir. 


Q With respect to this patient's left eye, the eye 
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A Yes. 
Q -- is that described as a posterior subcapsular 
| cataract? | 
| 
| 
A I believe so. Let me check, please. May I have 
the hospital record? 


MR. RHEINGOLD: I am handing the witness, your 


Exhibit 1 in evidence. 


Honor, Plaintiffs' 
| A (Continuing) Yes, sir. 
Doctor, that posterior subcapsular cataract, | 
} 


| Q 
if- we accept the definition that you gave us previously, 
only occupied one layer of the lens, is that correct? 


A Yes, Sit; 


©) Occupt-ing that one layer, it reduced vision in 


that left eye as of September 18, 1972, to 20-400, is that 


correct? 


| A It would seem so. 


Q The other cataract in the right eye is also 
described in the same way as a posterior subcapsular cataract, 


is that correct? 


A Yes, but not the same way, sir. It says here 


"posterior subcapsular opacitie., more left eye." Therefore, | 


in the right eye it was not as marked. 
Q Doctor, would it be fair to say 


that perhaps 


the cataract in the left eye was more mature or more opaque 
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than the cataract in the right 2ye? 

A It was more vision-reducing, yes, sir. 

Q Doctor, cataracts generally have a natural 
history, do they not? 

A As a rule, they do. 

Q That rule is progression, 46 1€ not? 

A It is not a fast rule. Usually the cataract 
does start from tiny beginnings to go on to become a bigger 
cataract, as a rule. 

Q Is there any medical treatment, that is any 
systemic treatment, that can be rendered to prevent 
cataract development or depress development? 

A Yes, sir, there is. 

Q Is that in limited cases? 

A It is in cases that are not too limited cases 


where diabetics develop cataracts and they can be arrested 


or stopped if the diabetes is kept under rigid control. 


There are also some types of kidney disease where the same 
occurs. There are some disease things in the body that can 
make cataracts form and grow, and if those diseases can 
be controlled, very often the cataract does not grow 
bigger. 

Q Doctor, based upon your review of the records 


that were available to you, is there any indication of a 
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disease process in Mrs. Johnson that would have been 
amenable to some form of medical control to arrest develop- 
ment of cataracts? 

A No. This is a very scanty physical examination, 
which does not go to her system. It involves her blood 
pressure, her lungs, her heart and her abdomen, but it does 
not go into the presence or absence of sugar, kidney 
disease. 

Q Doctor, would you look at Dr. Knapp's office 
record and would you assume for the moment that Dr. Knapp’s 


records contain a notation "no high blood pressure, no 


diabetes." 
MR. RHEINGOLD: What date is that, Mr. Begos? 
THE WITNESS: June 19, 1970. 
Q June 19, 1970. 
A I take this to be the patient's statement to 


the doctor. It is not substantiated by any Laberatory 
work. 

Q Dector, I want you to assume for the moment 
that not only was there no history of hypertension, high 
blood pressure or diabetes in this patient during the time 
of Dr. Knapp's treatment and her hospitalization at 
Columbia Presbyterian, and subsequently, during her 


numerous confinements at the Yale-New Haven Medical Center 
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there is an absence of any history and/or finding on 
examination of *igh blood pressure or of an elevated blood 
sugar -- 
A There is no sign of high blood pressure. 
Doctor -- 


Wait, I will answer you about diabetes, please. 


(Pause) 


A (Continuing) There is no high blood pressure 


in the Yale ‘iospital record, but I see nothing to show that 


any tests for diabetes had been done in either hospital 


--— 


in these records. 

Q Doctor, “* you looking at a summary section 
the Yale-New Haven Hospital records? 

A Yes. 

Q Have you seen the actual hospital records? 

A No, Sif. 

Q Doctor, for the purposes of my question, I want 

3 

you to assume that there is ‘no evidence in this case, 
during the time that the patient was under the care of 
Drs. Knapp and Coleman, and subsequently while the patient 
on five occasions was confined to the Yale-New Haven 
Medical Center, of an elevated blood sugar or of a history 


of diabetes, would that, Doctor, indicate that this 


patient had any condition that would be amenable to medical 
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2 | treatment to arrest cataract development? | 

3 | A Assuming what you say to be so, my answer would | 

4 be no. 
5 Q So that as far as Mrs. Johnson was concerned, | 

6 in September of 1972, she had a fully matured cataract | 

7 in the left eye that you feel should have been operated | 

8 upon? | 

9 | A I didn't say she had a fully mature cataract | 

10 in the left or the right eye. She did not. She absolutely | 

ll did not. She had opacities in the lens, but in a mature 

12 | cataract, that means that the entire lens is dead gray or | 

a 13 dead white and covereqd completely with cataract. She did 

14 not have a mature cataract, no, sir. | 

15 Q Doctor, in other words, you say that she would | 

16 have to have, to have your definition of a mature cataract, 


total loss of vision in the left eye? 


18 A It is not my definition. It is a universal | 
4 


If the cataract is mature and the cataract is | 


definition. 


completely gray, of course there is no vision. 


Doctor, this cataract that existed in the left 


Q 


eye was sufficiently mature to seriously compromise her 
vision in her left eye, is that not so? 


A Yes. 


Joctor, was below what is considered 


That vision, 
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legal blindness? 


A Yes, it was, indeed. 


Q And she had for all practical purposes no 
useful vision in that left eye, is that correct? 

A That is correct. 

Q Doctor, with respect to the right eye, she had 


a subcapsular opacity? 


A Yes. 

Q Posterior subcapsular opacity? 

A VES, 

Q And she had 20-60 vision with that subcapsular 
opacity? af 

A Yes. 

Q Uncorrected vision? 

A No. Whether it was due entirely to the 


subcapsular opacities or to the need for an eyeglass must 
be considered, because the eyeglass allowed her to see 
through what you say is a cataract change in the right eye. 
She saw 20 over 30. So the glass indicated a refractive 
error, meaning a need for glasses. 

Q Doctor, with the corrective lenses or with the 
lenses applied by Dr. Knapp in the dark she was able to see 
20-30. 


A Ves... Sir: 
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Q Out of that right eye. 

A Yes, sir. 

Q Doctor, when dealing with a cataractus opacity, 
does the patient, when that cataract is a posterior 
subcapsular cataract, see better in the dark than they see 


in the light? 


A I don"t think so. 


Q You don't think so? 


| 


A No. 

Q I believe earlier in your testimony you indicated| 
that the decision to operate or the decision when to have | 
cataract surgery is a oeeet decision. 

A Of course. 

Q And it is a decision between the patient and 
the surgeon? 

A Indeed. 

Q I ask you to assume, Doctor, for purposes of 

= 

this question, that the particular hypothetical patient has 
a cataract in her left bye e¥ae has reduced vision to 
20-400 and that she has a history or tells her physician 
that she cannot read newspapers and at the same time has a 
subcapsular posterior opacity in the other eye with 


measureable vision at 20-60. With a reasonable degree of 


medical certainty, Doctor, is it possible from an 
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Ldb 
ophthalmological point of view for a patient to have such 
a condition and be unable to read newspapers with both eyes? | 
MR. RHEINGOLD: I object to the form of the 
question, your Honor, in that it is not clear when 
Mr. Begos says "could not read newspapers," does he mean 
out of one eye, both eyes or what? 
MR. BEGOS: I am referring to both eyes, 
Mr. Rheingold. 
THE COURT: You mean either? 
MR. BECOS: Either eye. Both eyes. Normally 
read newSpapers. 
MR. RHEINGOLD: Now, your Honor, there is a 
5 
different -- 
BEGOS: With the use of both eyes. 
COURT: Reading newspapers using both eyes. 
MR. BEGOS: Using both eyes. 
A Of course she can. The vision in her right «ye 
is i within normal limits. That in the left eye is 
no good. Therefore, she can open her eyes and pick up a 


newspaper and read through her right eye. Obviously her 


left eye is not going to function for reading. But with 


her both eyes open or with her left eye closed or removed, 


for that matter, she can read out of the right eye. 


Q Doctor, in daylight or in artificial light, 
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what happens to the window of the eye? Does it expand, 
does it constrict or daes it remain at a normal aperture 
or opening? 

A If it is relatively fair or good illumination, 
such as in this room, the opening of the pupil will neither 


get larger nor smaller. If she is put ina completely or 


almost dark room, the pupil, the opening through which you 


see, will get larger. If she is put under a very bright 
light, moderately bright light, the pupil will get narrower. 

Q Doctor, as the pupil narrows with a posterior 
subcapsular cataract or opacity, does that restrict or 
eliminate central viajes which is necessary to read a 
newspaper? 

A To the contrary. A small pupil, just like a 
small aperture in a camera --when you take a picture, you 
want good definition, you make your camera opening as small 
as possible to get good definition. The eye is similar to 

. 
a camera, exactly similar. So if the pupil contracts or 
gets smaller, you have better depth of vision and better 
definition of the object. That is why, very often, if 
somebody is lost without his glasses and has to read a menu, 
or something, it is very simple to take a tiny piece of 
cardbpard, make a pinhcle in it, and, lo and behold, you 


can read the fine print, which you couldn't before without 
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your reading glasses. Pinhole vision is always good. 

Q Of course, Doctor, pinhole vision in bright 
light is not a possibility with a subcapsular posterior 
Cataract, is it? 

A Yes, it is. 

Q Ft 1s? 

A Yes, because there was not enough cataract 
there to interfere with this vision of 20 over 30. 

Q Doctor, ordinarily, would a small cataract, 


posterior of the lens, interfere more with direct close 


fine vision or with distance vision? 


A It did nof interfere with distance or near 


vision because the doctor measured it and it was well 


within normal or slightly off normal limits, by his own 


measurement. 


Q Doctor, do you realize that his measurement was 


in the dark with carrection? 


A I don't know what the lighting condition was 


there, how dark, how light. This says lights down. I don't 


know how much the lights were down. But I do know if I go 


into a darkened room, I don't see as well as I do in a light 


room. Cataract or no. 


Q Doctor, would it make a difference, then, how 


much light was available at the time Dr. Knapp performed 
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this examination? 

A Not too much. It would make a difference, as 
I explained. 

Q Ordinarily, forgetting this case for the moment, 
small posterior subcapsular opacity, does that interfere 
more with near vision or fine vision, SUCh aS 1S Necessary 
for weaning, ee does it interfere more with distant vision? 

A It may interfere with both, sir, but in talking 
about this case, it interferes with neither. 

Q oe you recognize Norman S. Jaffe, 
professor of ophthalmological surgery at the University 
of Miami and his book on cataract surgery and its 
complications as a reliable authority? 

A No, I do not, Sir. 

Q Doctor, is there any purpose in using drops as 
Part of an eye examination to dilate a patient's pupils? 

A Yes, sir, there is. 

Q What is the purpose of dilating pupils as part 
of an eye examination? 

A When you dilate the pupils, you can get a 


clear view of the inside of the eye with the ophthalmoscope. | 


You can see the lens, you can see the vitreous jelly, 


you can see the retina, you can see the optic nerve. It 


is a good purpose. 
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Q Doctor, with a dilated pupil, will that increase 
or pelmit the physician to measure visual acuity ina 
cataractus condition better? 

A I don't understand, please. 


Q Doctor, when you dilate a pupil, is it easier 


for the physician to attempt to perceive pinhole vision 
through a waueuiins cataract? 

A Those two statements negate one another. If you 
dilate the pupil, you can't have Pinhole vision. Pinhole 
means exactly what it means, like through a pinhole. You 
can't take pinhole vision through a dilated pupil. Not 
that I know of. =e pee take it, but the dilated pupil 


in itself blurs your vision. We put these drops in to 


examine the interior of the eye, but we don't take the final 
vision reading because when the pupils are dilated your 
vision decreases for many technical reasons. 
Q Doctor, would it be fair to say that the 
* 


decision, given an individual's state of vision in both eyes, 


with respect to when to proceed to cataract extraction is 


i 
H 
} 
! 
' 


a matter of personal choice with respect to the surgeon and 

I am sorry -- personal choice as to the patient and judgment |; 
as to the surgeon? 

A No, sir. Let me take the patient. The average |, 

| 


patient trusts the average doctor and will do what the doctor: 
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tells the patient to do. The patient is told, "You need 

a cataract operation on this eye," the patient will go 

along with it because the patient trusts the doctor. 

As far as the professional judgment of the doctor, it is 

not’ a matter for judgment at all, sir, because I,.think a 
first-year medical student would know that 20 over 30 vision 
does not require a cataract operation. 

MR. BEGOS: Your Honor, I move to strike that 
latter portion of the response as unresponsive to: the 
question. 

THE COURT: It will be stricken. The jury will 
disregard it. 

ait 

MR. RHEINGOLD: Your Honor, he asked about 
judgment. He gave his answer. 

THE COURT: .He didn't ask about that specific 
example. 

Q Doctor, do you perform in your ophthalmological 
piecciee a bilateral cataract extraction during the same 
hospital admission or have you ever? 

A Yes, I have. 

Q Doctor, is there a certain volume of ophthal- 
mological surgeons that perform bilateral extractions during 
the same hospital admission as a general practice? 


A Of course. When there is a disturbing cataract 
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in each eye, they can be done during the same hospital stay. 

Q You say that is only when there is a disturbing 
cataract in both eyes? 

A Yes. When I say disturbing, I mean a cataract 
in either eye or -- in both eyes that is reducing the 
vision so much that the patient can't get around well. 

A full-blown cataract. 

Q Is it usual in cataract extraction, when the 
procedures are performed, whether they be single or bilaterall, 
for each eye to — identical visual acuity, or is there | 
usually some variation? 

A There is usually a mild variation, a mild one. 

5 

Q t what level would you say vision in the right 
eye would have to deteriorate to. before you would consider 
bilateral extraction? 

A If this lady's vision in the right eye was in 
‘the neighborhood of 20 over 60 or 20 over 70, I would begin 

3 
talking about and suggesting a cataract extraction to the 
patient, and with no correction, that is no glass improving 
this 2C over 60 or 20 over 70. 

Q Doctor, a patient with uncorrected vision of 
20-60 in one eye and legal blindness in another eye, would 


that person experience difficulty in driving a motor 


vehicle in daylight, in bright sunshine? 
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2 | A If vision was 20 over 60 and could not be 

3 improved with a glass, yes, there would be difficulty. 

4 | Q Doctor, for the moment assume a single cataract 

5 | extraction of the left eye, a cataract not fully developed 

6 | remains in the right eye. That patient following that 

7 | cataract extraction would require contact lenses, at least, : 

8 | to adjust her vision or she would require a cataract eye | 

9 | frame for one eye, is that correct? | 

F 

10 | A Yes. l 

ll | Q That would create problems, would it not, with : 

12 double vision? : 

13 | A Temporary ;problems, yes. 

| 

14 || Q What do you mean, temporary problems? 

15 || A Because if double vision was created with the use! 
of an ordinary thick cataract lens, the situation is easily 
remedied. The patient is given a contact lens over the 

1S operated eye, and off they go with synchronized vision in : 
beck oi 

20 Q Doctor, are there a number of patients, 
individuals, that cannot tolerate contact lenses? 

A There are some, yes. I don't know the exact 


2A Q Is it regarded by some patients as an 


inconvenience? 
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2 A I suppose it is. | 
3 Q At the very least, in this hypothetical case, | 
4 | if only the one eye was operated on, either eyeglasses or 
3 | a contact lens would have to be utilized to permit that | 

i 

6 | patient to have somewhat normal vision? | 
7 | A Preferably contact lenses. Lens, rather. | 
8 Q Then, Doctor, based upon the normal history of | 
9 progression, the unoperated cataract would at some point | 
10 || require extraction? | 
1] A No one can tell. No one can answer that, 
am because some cataracts begin to form and they stop forming | 
13 | and they stay stationery, just like some patients begin to | 
14 || form a cataract and in three months you see it is almost 
15 mature. No two people -- no no eyes react quite the same. 
16 Q Doctor, in this case is there anything you have | 
7 || seen in the records to indicate, based upon this lady's | 
18 ‘condition, that this cataract in the right eye would not | 
19 mature? | 
20 A There is nothing to indicate that it would not | 
21 or that it would. | 
oe Q So that at some point it would mature and | 
23 interfere with vision in that eye? 
24 A It could and‘it could not. 
25 Q What are the probabilities of it not progressing? 
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| 
A Well, there is a chance that it might progress in| 
this particular individual. 
THE COURT: He is asking you about the 
probabilities. Can you quantify it? 


THE WIENESS: No, your Honor, I can't put a time 


| 
| 
| 
| 


table on the growth of any cataract. 
THE COURT: Not a time table, but percentagewise, | 
what is the probability that it will progress? 
THE WITNESS: Let's say -- and this is only an 
educated guess -- sientete 40 percent probability. 


Q What ia the probability, Doctor, that it will 


not progress? a 
A Again, an educated quess, no more, 60 percent. 
That the cataract will not progress? 
A No, no. I ama little mixed up here. I said 
40 percent that it would progress, 60 percent that it would 
not. 
Ba 


Q Doctor, does this not run contrary to the 


natural history of cataractus disease? 


A We are not talking about the natural history of 
the whole field. It does not have to be completely accepted 
that this cataract is going to mature and that this one'is 


not. No one can tell you, really, actually. The natural 


history says yes, it may progress. They usually progress. 
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But I have seen enough cases to show that they don't fall 
within this rule.. I followed people with beginning 
cataracts for twenty years and they never progress in the 
other eye. 


| 
| 
| 
Q Doctor, aré these people that have no known 
medical cause for the cataract or are these peozle with | 


Cataracts similar to Mrs. Johnson? 


A Ordinary cataracts. : 
Q Ordinary cataracts? | 
A Yes, : 
Q Is there any trauma involved in those individuals 


as a precipitating factor? | 
{ 
‘ 


A An injury to the eye can precipitate or cause << | 


Q No, I am asking about those particular people 


that you followed for twenty years without any progression. 


A. These were not traumatic cases. They were the 


% 


A Over that twenty-year period was there no 


progression or deterioration in the visual acuity of those 
people? 


A Yes, but not due to the cataract: due to a need 


for a stronger eyeglass, due to aging changes which had no 
relation to the cataract. That is, the opacity remained the 


same throughout the period of observation. 
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Q Have you ever written a paper with respect to 
this experience? 

A Sir, I ain not a professor. I am an ordinary 
practicing ophthalmologist who is not looking for medical 
fame. No. 

Q Doctor, you talked in the course of your 
direct examination about the necessity of avoiding contact 
with the posterior portion of the cornea during the course 
of cataract sction, is that correct? 
A Yes, sir. 

Q You indicated that any contact with that rear 
portion of the cornea ,should be avoided? 

A Yes. 

Q Doctor, in the course of cataract extraction, 
is it necessary for there to be some contact with the 
posterior portion of the cornea to remove the cataract? 


A Never, never. 
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) (@) Doctor, in some way when the cornea is incised 
8 ! or when the eye is incised to enter into the area where 
| 
4 ! the lens is lecated, that insertion goes around the 
5 | circumference of the cornea, does it not? | 
6 A Yes; it does. | 
. Q oe that insertion is made, the cornea must be 
8 brought forward? | 
9 A Yes, Lt.2S. Tt) has) to be. 
10 9) How is the cornea brought forward to permit the 
11 surgeon to get an isto in to remove the cataract? | 
12 A The cornea is brought forward either with a 
18] forceps, like a bate of tweezers, or by a. stitch put in 
|| the cornea so the ae en can hold the cornea down with 
15 it. But, this does not involve the endothelium, because | 
16 the endothelium starts to peter out as it reaches the area | 
i of incision, normally. It gets non-existent. So this 
part is not touched by the tweezers nor is it touched by 
* 
19 the stitch that is used to hold it. | 
20 Q We are talking, then, about a different area of | 
21 the cornea, but some portion of the cornea must be touched 
either with the stitch or with the suture needle and stitch 
or with the instrument to pull it forward? 
A The endothelium is not pihceed. 


Q 


Pardon me? 
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A The endothelium is not injured, touched nor 
entered in this procedure. If it were, we would have to 
abandon cataract surgery completely. 

Q The central portion, Doctor, of the cornea is 
not touched, is that correct? 

A Yes, that's right. 

(@) But the peripheries or the outer margins of the 
cornea has to be touched? 


A The extreme outer edge where the endothelium is 


almost absent, if not absent. 


Q That must be touched? 
A It has to be, of course. 
% 
Q Doctor, is that touching in the course of ordinary, 


cataract extraction detrimental to the posterior cornea? 
A No. No, sir. 
Q Doctor, based upon your experience with cataract 
extraction and in particular with injury to the eye in the 
5 
course of your years of practice,if a cornea is substan- 


tially damaged or damaged as a result of instrumentation, 


either by a cryoprobe or by a forceps or some other instru- 


ment, in the course of cataract extraction, is there not 


a reduction in vision in that injured eye? 


A If the back of the cornea is injured, most 


decidedly. 
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2 Q And, Doctor, assuming the back of the cornea is 
3 injured in the course of the cataract extraction, follow- 
4 ing the operation would the patient, depending upon the : 
5 degree of injury, have some degree of vision loss in that 
6 eye? , 
7 A I would expect there to be some vision loss. 
8 || Q benendine again upon the degree of injury and , 
9 the exact location of injury, that vision loss would be : 
10 as a result of the injury, is that) not so? 
11 A jE ee else were wrong with the eye or the . 
12 | operation, yes. | 
13 Q Doctor, Engt vision loss that the patient had 
14 postoperatively, if it were due to instrumentation of the 
15 back of the cornea, that patient's vision would not there- 
after improve, would it? 
17 A Again, depending on the degree of the injury. 
If it was moderately severe, the vision would not improve. 

3 : 

19 Q Doctor, based upon the probabilities of injury : 


to the posterior cornea during cataract extraction, is it 


not expected and usual that following recovery from the 


procedure there is some limitation in vision if the injury 


is to the central area of the cornea? | 
A Yes. | 
| 


Q And does that vision impairment from that point 
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as a result of that injury to the central corneal area 
remain stationary and permanent? 

A It remains permanent. Whether or not it remains 
stationary is conjectural. 

(@) In other words, it could further diminish, could 
it not, depending upon the nature of the injury? 

A The chances of it diminishing is less than the 


chance of getting greater. 


Q Doctor, is it likely that a patient can undergo 


a cataract extraction in which some injury occurs in the 
course of the extraction to the central corneal area involv- 
ing the ee and that patient's vision post- 
cperatively to remain at a certain level for two to three 
months and then deteriorate without some other intervening 
factor? 

a 1 don’t think LI can answer that. You don't teil 
me what level of vision there was, where the vision went 

s 
to. 

@) Doctor, why don't you tell me, based upon your 
review of these records, what injury Mrs. Johnson sustained 
to her right eye as a result of cryoextraction of her 
cataract? 

A Yes. Two things: The touchirg of the cornea 


with the freezing unit, as well as the pushing forward 
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of the jelly, the vitreous of the eye, both of these things 
together make this picture of severe corneal damage. 


QO Doctor, 


let me understand you, do you Say in 
fact at the time of Mrs. Johnson's second operation on 


October 3lst that two things happ-ned, that the posterior 


cornea was touched with the cryoprobe? 


A Yes. 
(@) And the vitreous came forward? 
A Yes, based on this record, sir, of the first 


operation at the Yale Hospital, right penetrating kera- 


toplasty, that means corneal transplant, plus anterior 


vitrectomy. That means he had to take vitreous out of 
4 
the front of the eye. It was there in a position to touch 


the cornea. 


@) When was that performed? 


A January of 1974. 


QO January 5, 1974? 


Sir. 


Yes, 


Q Doctor, based upon that you concluded that there | 


was vitreous that came forward, is that correct? 


A Obviously, sir. 


Q Based upon that, sir, how do you conclude that 


there was injury to the posterior cornea by the cryoprobe? 


A I conclude that both of these things happened 
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because there is mention of a probably or possible or 
qu -stion mark cryoprobe injury in the records. 

Q Would you please read that to me, Doctor? 

A Yes. We are talking about the right eye. Novem-_ 
ber lst, “moderate reaction." 

fe) That's “riqht eye moderate reaction." 

A “and marked striate." He means stria keratitis. 
He assumed it is understood -- there is no striate any- 
thing -- 

Q What is striate, Doctor? 

A It indicates a marked inflammation of the cornea 
where the cornea is thrown into Microscopie folds, and 
then after this, in parenthesis, there is a question mark, 
and the word cryoprobe. "Question mark cryoprobe." 

MR. RHEINGOLD: For the record, I'd like to have 


the record show that the witness is reading from part of 


Plaintiff's Exhibit 1, the Columbia Presbyterian record. 
3 


Q Striate in cataract extraction, marked moderate, 


is that a normal finding in the postoperative period? 


A Not marked, no, sir. A very slight striate 


keratitis is of no significance. You have to use the 


microscope to see it. A marked one can be seen with the 
naked eye. That is of significance. 


@) You say the only possibility for that marked 
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striate postoneratively was some trauma to the cornea? 

A By this notation, yes. By later notations, some- | 
thing else. 

a) Now, Voctor, a marked striate is a reaction to a 
much greater degree than milc, is it not so? 

A Yes, of course. 

(a) And mild striate in the postoperative period, 
is that a fairly normal or usual postoperative finding? 

A It is not usual, not in every case, but also 
i 1S not unusual in that it does appear in some cases. 

Q A marked striate, then, would be indicative of 
an injury to the cornea or what would it be indicative of? 

<i 
A It can be indicative of a marked injury to the 


cornea or to a poor reaction of the eye to the surgery. 


Either one or both. 


Doctor, that is two different situations, is 


sir. 


No, 


Q A poor reaction of the eye or a reaction to 


instrumentation? 


A It is the same thing, isn't it? It is the same 


thing. It is a severe reaction to something wrong in that 


eye. 


Could a striate or a marked striate result from 
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to 


inflammation? 


3 1 A Yes. 
4 Q Would that inflammation have to be a result of 
5 instrumentation? | 
6 | A It could be: It also could be due to rough handl- 
7 ing of the eye, it could be in the inherent nature of this 

\| ; 
8 eye to react poorly to Surgery. 


9 || Q So there are three possibilities, then? 
It 
10 | A Yes. 
11 | Q Instrumentation, rough handling or some inherent 
2 characteristic in the eye? 
13 | A I might add a fourth, if I may. 
| 5 
14 | Q You may. 
15 | A Operating on an eye without a mature cataract 
16 | creates a lot of tugging on that eye because the fibers | 
m that hold the lens in place in a young person, and 40 or 
18 | 42 is young, holds the cataract in place very firmly. 
5 
19 There has to be a certain amount of tugging on the fibers : 
20 | of the lens in pulling the lens out, as opposed to an 
21 older person, a person of 80 or 75, you can just about | 
= lift it out because the fibers are just about gone. Sol 
will put that in as number four. 
Q That is something that has been well recognized 
for many years, has it not? 


A Yes, Sir. 
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2 | @) As a matter of fact, in younger patients with 
| 

3 cataract extraction, certain medication is used, is it 
i 

4 |) not? 

5 | A Yes, Sir. 

6 | Q To make it less necessary to tug and pull that 

7 | lens? 

8 A Yes, Sir. 
| 

9 | a) Is that medication alpha chymor tripsin? 
| 


10 | Yes, sir. 
11 | Q Do you know, Doctor, whether that medication was 
2 | used by Dr. Knapp? 
13 i A I see no indication of it here. 
| 
14 ! @) Would you look at the operative report, Doctor, 
1s | for October 31, 1972? 
16 || A Yes, he did use it. He injected it into the 
17 eye. 
18 | fa) So, Doctor, based upon the use of that enzyme 
% 
= a on October 3lst, do you think that he had to tug and pull 
20 on this lens to get it out? 
21 A Yes, I would, because this enzyme doesn't 
2 dissolve these fibers completely. It loosens them. 
: 23 Q Doctor, do you see who dictated that report? 
- & A Apparently a Dr. G. Pecko on October 30, 1972. 
25 Q You are looking at the operative report for the 
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| 
| 
2 | first eye. I would like you to look at the operative 
i 
3 | report for the October 3lst operation. 
‘4 A October 3lst, signed by a Dr. Green or dictated 
| 
5 by a Dr. Green. 
6 Q Does Dr. Green in the operative report that he 
7 | dictated indicate that there was any difficulty or any 
| 
8 1 tugging and pulling necessary to extract the cataract in 
| 
9 } the right eye? 
10 | A No. This wouldn't be normally included in an 
MN | operating record, "I tugged, I pushed, I pulled." It is 
12 extracted. 
13 | Q Does he say, Doctor, "The cornea was then re- 
5 
14 | tracted again and the anterior pole of the lens was 
15 | grasped with the cryoextracter and the lens was delivered 
16 | intact without complications." 
| 
17 A Yes, that's there. 
18 Q Based upon that statement, Doctor, would you | 
* 
19 || feel that Dr. Knapp encountered any difficulty in extract- 
20 || ing this lens? 
21 | A None that are written about, no, sir. | 
os Q If you would look at the next page of the rec- 
: 23 ord, there is a handwritten operation note or a sheet 
24 indicating operation note. 
25 A Yes. 
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Q That is also signed by Dr. Green? 


A Yes, 
Q Is it not? 


Yes, 16 is. 


@) Is there a line on that sheet indicating complica- 
ticns in operating room? 
A ie complications -- 
2) you Know towards the bottom? 
complications noted. 


there the word "none" after “complications 


That's raght. 
% 

Would that indicate, Doctor, that any unusual 
difficulty was had in the course of extracting this lens 
on that -- 

A None that the surgeons described or wrote abot. 


Q Doctor, you have indicated, I believe, that from 
- 


your ophthalmological experience you have participated in 


the training of young ophthalmologists? 
A Yes, sir. 
Q Is it good practice as part of their training 
to require them to dictate or report operative procedures? 


A Yes, it is. We have them do that, but, please 


note that the operation was October 3lst and this: note 
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was dictated much later, November 1l, 1972. 

Q Doctor, are all operative rerorts dictated 
Simultaneously following the operation? 
at the 


A Following the operation or a day later, 


most. No man with a’ volume of work is going to remember 
what happened two weeks later exactly, unless there was 
a norrible disaster on the table. 


QO Doctor, have you looked at any of the Yale- 


New Haven operative reports? 


A Yes. 
@) Other than the summaries? 
A No, no. Just the summaries. 


oi 


THE COURT: Do you anticipate much more cross? 


MR. BEGOS: Yes, I do, yvour Honor. 


THE COURT: 


Is this a good time for a break? 


MR. BEGOS: 


Certainly. 


THE COURT: We will take our noon break now and 


come back 


at- 2:00. 


(Luncheon recess.) 
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AFTERNOON SESSTON 


2:10 p.m. 
(In open court, jury present) 
TRY TSG A. PLA fT RH, resumed. 
CROSS-EXAMINATION (Continued) 
BY MR. BEGOS: 
Q beeece. I don't recall exactly where we were 


at the lunch preak, but I believe that we had eliminated 
one of the possibilities or we had discussed one of the 
possibilities, tugging on the cataract by Dr. Knapp, that 
that. necessarily -- was not necessary due to the enzyme 
used. 
o 
A The enzyme is supposed to loosen the fibers of 

the lens. Sometimes it does very effectively, sometimes 


it doesn't do it so effectively. 


Q Based upon the operative report dictated by 


the resident and the post-operative note written oy the 


4 


resident, he indicated there was no difficulty in removing 
that lens, is that correct? 

A That's correct, sir. 

Q So that based upon the records that you had 
available to you, you cannot determine any difficulty in 
cataract extraction at that second operation? 


A No, no. 
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ys } Q Doctor, I believe you also mentioned as one of 

3 | the possibilities here vitreous touch, and vitreous touch 

4 is the -- I believe you said it is the jelly which is in 


qr 


| the vitreol portion of the eye, coming forward and coming 


6 ! in contact with the posterior side of the cornea following 
7 | the lens extraction. Is that correct? | 
% 8 | A ee sir. 
4 9 Q Doctor, yau based that vitreous touch possibility 

10 [ on the summary of th. 3 lady's hospitalization in January at 

ll the Yale-New Haven Medical Center, is that correct? | 

12 | A That is correct. | 
i 

13 | Q Doctor, Tywant to refer you -- perhaps before 

a 14 I do that, in the post-operative period following this | 

15 | second extraction, what would the significance of a notation | 
\ 

16 | indicating the hyaloid face was intact be? | 
| 

7 | A That would say that the face of the vitreous 

18 | on the membrane holding the vitreous in place -- 

19 | : Q Holding that jelly? | 
i 

20 | A Yes, the jelly, was not disturbed. i 

21 || Q Was not disturbed? 
| | 

2 i A According to that. 

23 | Q What would the significance of a note indicating 

24 a normal anterior chamber be in the post-operative period? | 

25 | A That there was no infection, that there was no 
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2 ! inflammatory change. | 
| | g 
3 | @) And that the hyaloid membrane had not come 
4 | forward and had been in touch with the posteric¢c cornea? | 
5 A Not at that time. | 
6 Q i want to fefer you to Dr. Knapp's office | 
7 records and in particular the note of 12/5/72. Do you have | 
8 | Ehat? 
9 | A Yes, sir. 
A, 10 I Q fe 45 in the mid-portion of the page. Do you 
ll see -- 
12 A I have it. | 
13 Q Do you ae the statement "hyaloids intact"? | 
14 | A Yes, which -- 
15 || Q All right. | 
16 | A May I amplify? | 
17 1 Q Surely. 
18 || A This is negated by the note of November 21, | 
5 : 
19 | 1972. | 
20 | Q How is it negated, Doctor, by Ehat note? | : 
21 | A Right eye, slight haze and thickness of the 
2 cornea with a strand, slight strand, "sl" I take that to he, 
: 23 strand to the incision at 11 o'clock on the position of the 
24 | eye. A strand of vitreous, which a that some 
25 vitreous or the jelly had leaked forward. 
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QO Doctor, could the. strand refer to Descemet's 
membrane? 

A No. 

Q Could it refer to a striate, a linear mark? 

A No. A strand would mean a piece of that tissue, 
a line-like piece of the tissue, the vitreous tissue, 
was involved. 

Q If the vitreous tissue leaked through, came into 
contact with the posterior wall of the cornea, would that 
not cause an sds eiou of the hyaloid face to the corneal 
posterior wall? 


A Lt could. 
ad 


Q Doctor, a record that you have not seen thus 
far 25 the dune 27, 1973 office record Gf Dr, Sears. Have 
you seen that? 

A i don't believe 60. NO, ft don't think 7 did. 

MR. RHEINGOLD: This is a single report out of 
= 


what we Offered as: Plaintifets! Exhibit 3 and which I reserved | 


@n in that Mr. Begos wanted to look at 1€. Li reofter the 


whole thing. We don't have to mark individual sections 


Of at: 


MR. BEGOS: I assume that we will be able at 


the appropriate point to get it into evidence. Now, subject 


to connection, I am presenting this to this witness. 


é 
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| i 
2 MR. RHEINGOLD: I have no objection. | 
| 
3 | (9) Doctor, I show you page 1-131 of Dr. Sear's | 
4 | ‘Office: record, and wp on ‘the top it is dated June 27, 1973, 
| A Yes; Sie. | 
6 Q Is there a statement there with respect to the 
7 || anterior chamber? | 
8 A Anterior chamber is deep. 
a) ) What is the significance of that, Doctor? 
0 A Well, it may mean that it is normally deep, 
ll |. it may mean it is abnormally deep. I can't tell from this. 
12 It is deep. : 
13 } Q Does it aa al that the anterior chamber or that 
14 || the corneal posterior surface is adhering to the vitreous | 
15 face or the hyaloid membrane? 
16 || A I don't come to that conclusion from this. ) 
17 Q Is there a Sona further down, I believe in 
18 || the serene paragraph of that report, that the hyaloid face | 
| ° 
19 is intact? | 
20 A That is correct. | 
21 Q Doctor, if there was a leak in the vitreous : 
22 | prion to June 27 (of) 1973),;\would you (expect | to (Lind the : 
23 | hyaloid face intact? ! 
2A A It could be intact grossly, but there could be | 
25 a microscopic leak. 
| 
| 
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Q Is there any evidence, Doctor, anywhere in that 
examination, of a microscopic leak? 
MR. RHEINGOLD: Excuse me, Mr. Begos. Are you. 
confining -- 


Q Of -a microscopic leak of vitreous to the 


MR. RHEINGOLD: Your Honro, is he confining 


himself to that one report of Dr. Sears'? 
MR. BEGOS: I can look through the entire 
record if he wants, Mr. Rheingold. I have no objection. 
A There is none reported here in this office 
record. 4 
Q Doctor, another point that you made was the 
possibility of manhandling the cornea during the course of 
the procedure. 
A Yes, sir. 
: Q Is there any evidence in the record that you 
oe cee of manhandling the cornea? 
A Well, you know -- 
Q First, what do you mean by manhandling the 
cornea? 
THE COURT: I don't think he used the expressicn 


“manhandling. 


THE WITNESS: I was just going to cbject to that. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


90 


lhas 16b Plain - cross 


It is a pretty horrible word. 
THE COURT: I think he referred to something like| 
a rough handling or an abnormal -- 

Q All right, rough handling. 

A What I meant by that is that the freezing tip 
could have touched the back surface of the cornea, producing | 
another chain of events. 

Q If it touched the back of the cornea, it would 
have produced that marked striate? 

A That ena be, yes. 

Q So that when you talk about that handling and 
instrumentation, you are really talking about one and the 

5 
same thing, is that correct? 

A Yes. 

Q Doctor, assuming, arguendo, that the back of 
the cornea was instrumented in the course of the lens 
extraction on October 31, it would have been the competent 

3 
producing cuase of the moderate or marked striate, correct? 

A It could have been, among other things. 

Q Doctor, assuming again that the back of the 
cornea was damaged as a result of this instrumentation, 
what is the natural course of events that would follow in 


the healing of that area of trauma to the cornea? Would 


there be scar tissue formation or adhesion? 
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Assuming this, is that what you said? 


Q Assuming this. 


have followed. The cornea would have become very, very 
unhealthy, it would have become swollen, it would have 
developed blisters on the front surface of the cornea, 
they are painful when the lid hits-them, it would have 
deminished vision and produced a great deal of discomfort. 


Q Doctor, I again want to refer you to Pr. Knapp's 


| 
A Assuming this, a definite chain of events would | 
| 
| 
| 
| 
| 


office records, and in particular 11/14, which is approximate: 
ly one week post-discharge from the hospital. Is there a | 
reporting of the patient's vision in the right eye a week 
following her discharge? 
A The date, please? 
Q 11/14. Perhaps I can help the witness. 
I'd appreciate at. 
(Pause) 
Is vision recorded in that right eye of 20/100? 
Yes, sir, with e glass, 20/100. 
Down below, both eyes with lenses, 20/60 plus 2? 
No. OS means left eye. 
., 20/60 plus 2? 
Yes. 


Under external or EXT, is the notation - 
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"injected mild striate OD"? 

A That is correct. Right eye. 

Q That is an improvement, is it not, in the 
striate condition that was described on the first post- 
operative day. e 

A It seems to be. 

Q The 11/21 visit, exain cho vision shown with 
respect to the right eye is described as what? 


A The right eye with a cataract glass is 20 over 


30 minus. 


Q Doctor, is that an improvement over the visual 
acuity of November 14? 
4. 


A Yes. 


Q Is there any reference to striate in that office 


A No, sir. 


Q Looking at December 5, Doctor, right eye again, 


recorded as 20-30 minus? 

A au 16. 

Q The same as it was two weeks before? 
Yes; sir. 
December 26, right wat 
20 over 60 plus 2 letters. 


Is that a deterioration? 
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A I would say so. 

Q Doctor, is that variance between November 14 and 
December 26 consistent with an injury to the back of the 
right cornea at the time surgery producing damage to the 
cornea? 

A Yes, sir, it is indicated here. 

Q Doctor, if the cornea was damaged by an instru- 
ment at the time of surgery, how do you account for an 
improvement of vision and ‘then a subsequent deterioration of 
vision? | 

A That's easy to understand. Before this thinning: 
really got its licks in for good, there was a temporary | 

f 

improvement in viuien shen the back of the cornea was not | 
disturbed and there a no anterior thinning. Here on | 
December 26, although she was receiving treatment with a 
cortisone drug, with a cortisone drug and a dilating drug, | 
it says slightinjection of the eye, slight opacity or | 
uievenss on the back of the cornea above. Some central 
vitreous haze of the right eye. Hyaloids intact, the 


anterior chamber is clear. These are definite signs of 


continuing disturbance, advancing disturbance, in the cornea 


Q And yet, Doctor, for a period of time vision 


actually improved? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


| 
| 
| 
| 
of the right eye. 
4 : | 


94 
lhas 17) Plain - cross 

A Yes, yes, it did. 

Q In spite of, as you say, advancing deterioration 

A Yes, yes, it was telling then. 

Q Could the decrease in visual acuity in that 
right eye in the post-operative period be also consistent 
with endothelial disposition, endothelial tissue involvement 
or Fuchs’ dvutrovay? 

A You mean before the operation? 

Q No, after the operation. 

A No, there is no mention or sign of a Fuchs' 
dystrophy. Fuchs' dystrophy just does not arise out of the 
clear sky. Had she 3 Fuchs' dystrophy, which is a 
degeneration condition of the cornea, we would have known 
that before then. Nobody ever found any before operation. 

Q What is the course, Doctor, of an eye with 
Fuchs' dystrophy or endothelial distrophy? 

: A Mostly very bad, mostly very bad. It begins 
gies slight disturbance of vision due to clouding of the 
cornea, either the front ox the back, and the condition 
progresses with the passage of time as a rule. 

Q What is the cause of Fuchs' dystrophy or 
endothelial dystrophy? 


A No one knows it, sir. 


Q Do some think, Doctor, that it has some, basis in 
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the patient's nutrition or the ability of the body to 
nourish the eye? 

A Not in the patient's own body nutrition, but 
the nutrition for se unknown reason, and no one knows, 
the nutrition or supply of nutrients to the cornea is 
disturbed. That's about the best you can say. Whether it 
is bavadicuy os not, no one knows. 

Q Doctor, when Fuchs' dystrophy appears or 
endothelial dystrophy, and that is to the lining of the 
posterior cornea, is it not? 

A Yes, sir. 

Q When thet appears in one eye, is it usually a 
bilateral condition? 

A Most often it is. 

Q And, of course, the process of the dystrophy, 
whether it commenced in one eye and then appears in another 
eye, is inevitably the same, is it not? 

i A I believe so. 

Q And that is total loss of vision? 

A In most cases, eventually, yes. 

Q Doctor, does corneal transplant in case of 
endothelial or Fuchs' dystrophy have any great degree of 
success or have they? 


A No, sir. 
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Qo Doctor, if endothelial distrophy or Fuchs 
dystrophy were the competent producing cause of this 
laay's loss of vision of both eyes -- 

A Let me straighten something out. 

Q I am just asking you this as a hypothetical 
question, Doctor. 

A Absolute.y not. 

Q Do you know what the rest of the question is? 

A I thought you were finished. 

Q Would the endothelial distrophy if it was the 
competent producing cause of this lady's loss of vision 
in her right eye Mer there anything -- I withdraw the 
question. 

Doctor, in your report to Mr. Rheingold on Octo- 
ber 11, 1974, you mentioned in your report that striate 
keratitis is often a transitory phenomenon. 

A Very often, yes, sir. 

Q And that on many occasions it only indicated 
inflammation in the eye? 

A Yes, sir. 

Q Doctor, you were also asked a question by Mr. 
Rheingold apparently kn a letter to you with respect to 


a statement of Mrs. Johnson that she heard the doctor say, 


“Watch out for the cornea" duririg the course of this 
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operation on the right eye. Is it standard practice or 
routine, usual practice when operating in a teaching 
institution to instruct the resident or to advise the 
resident with respect to what to do or what not to do in 
the course of a surgical procedure? 

A Yes. 

Q Would you feel under the circumstances that if 
in fact Dr. Knapp said “Watch out for the cornea," that 
that would indicate that the resident had injured or 
touched the cornea? * 


A Not that statement alone, but the future course 


of events would show that the resident who was doing this 


% 


surgery was perhaps pretty close to the cornea or about 
to touch it, maybe he did, because we do have this diffi- 
culty in this eye.” 

Q Doctor, Fuchs dystrophy or endothelial dystrophy 
usually causes corneal edema, does it not? 

5 
A It may, yes. 

Q Doctor, when corneal edema occurs, does it only 
occur in an eye that a cataract has been removed from or 
can it occur in a so-called phakic eye? 

A It can occur in an eye from which a cataract has 


not been removed. 


Q And very often does? 
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A Yes, but a Fuchs dystrophy case has a predis- 
position to further trouble if cataract surgery is done. 


MR. BEGOS: I have no further questions. Thank 


THE COURT: Was your last question whether or 


not Fuchs dystrophy could cause corneal edema whether or 


not the cornea is removed? I think that was the question, 
If so, I think you meant to sav whether or not 
the lens had been removed, 
MR. BEGOS: The lens had been removed. Perhaps 
I ought to clear it with hin. 
THE COURT; You so understood the auestion, 
did you not? 
THE WITNESS: Yes. I Knew what he meant. 


MR. BEGOS: I em sorry if I transposed it. 


(Continued on next page.) 
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REDIRECT EXAMINATION 
BY MR. RHEINGOLD: 

9] From all the records you have hefore you, did 
Mrs. Johnson suffer from Fuchs dystrophy? 

MR. BEGOS: Objection. Improper redirect. 
THE COURT: Overruled. 

A There is nothing in the recor’ from any hospi- 
tals here to indicate that Fuchs dystrophy suddenly began 
after this surgery. 

Q Going to the questions just asked of you about 
the statements made by Dr. Knapp, assuming he said "Watch 
the cornea," did yoy take it that that was an instruction 


to the resident? 


A I would, unless the cornea had actually been 


touched. 

Q Sir, I mean to ask you, can we imply -- is it 
fair to imply that if Dr. Knapp said to someone in the 
room, “Watch the cornea" he was speaking to the resident? 

A If the resident was doing the surgery, yes. 

a) On occasions do residents perform surgery under 
the attendance of a physician? 

MR. BEGOS: I object. It has no relationship to 


this case and I believe it is prejudicial. 


MR. RHEINGOLD: I believe it does, your ‘Honor, 
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because we have a new explanation. 

THE COURT: I am going to susta’n the objection 
to the question as posed. 

fa) In your experience, Dr. Plain, on occasion do 

residents perform surgery under the supervision of a 
physician? 

MR. BEGOS: Objection, your Honor. 


THE COURT: Sustained. 


Q You were asked this morning before the break, 


_br. Plain, about whether some patients are able to adjust 
to the wearing of contact lenses or not, do you recall 
that? a 

A Yes. 

(@) Doctor, have you assumed that Mrs. Johnson has 
been for more than six months wearing a corneal lens which 
stays in her eye and this is in her left eye? 

A Yes, 

Q Could we assume that if she was able to in 1975 
and 1976 adjust to such a lens that she would have been 
able to adjust to it back in 1972? 

A That's a very fair assumption. Yes. 

Q Also this morning, Doctor, you commented on, 


I believe, the greater difficulty involved in removing a 


lens from an eve where it was a young person, is that 
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correct? 

A whe “eunses the person, the more difficult. 

Q What is the reason for that? 

A Because the lens is so firmly fixed in place by 
small but very tough fibers which stretch from the edge 
of the lens to back attached:in another part of the eye 
idee by, and these attachments are very difficult to 
break up in the young people, in spite of the use of 
enzymes. 

Q Are those fibers called sonules? 

A They are. 

@) Without regard to age, is it more difficult to 
remove an immature cataractus lens than a mature cata- | 


ractus lens? 


A In my experience, the more mature the cataract, 


the easier the lens comes out with the cryoprobe or what- 
ever else, whatever other method you use. 

Q What is the reason for that? 

A Because the lens in its becoming a cataract 
swells, shrinks, it is heavy, heavier than a normal lens, 
and it tugs on these fibers and wesiens them. Also, the 
changes that make the formulation of the cataract also 
have weakening changes in the sonules, in these fibers. 


Q One last area. The question of the cataract 
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in the right eye of Mrs. Johnson, if it had gone untreated 
from 1972 on. Can you make any statement or prognosis 
about its progress based upon the visual acuity readings 
that you have from the period when Dr. Knapp first saw 
her in 1970 down to 1972? 

A Yes. Of course, it would take a Solomon to tell 
you just when such a cataract would get ripe or mature, 
but by these records here we find that the vision in the 
right eye since 1970 through '71 and ‘72 has not changed 
too much, has not changed radically, showing that there 
was no increase in the depth or consistency of that cata- 
ract, because we get the Same visual -- corrected visual 
readings almost throughout. 

Q Does Dr. Knapp have for 1972, September, 1972 


examination, fundus readings in the record you have in 


front of you? 


A That means the interior of the eye. Rignt eye, he. 


i 


says okay. Left eye, he says dimly seen. 

Q Let's back up ae say what is the fundus part of 
the eye. 

A The fundus is the part of the eye in back of the 
lens, that is in back of where the cataract forms, and in 
back of that we have the vitreous jelly, we have the retina, 


we have the optic nerve and other structures. That's in 
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back of where the cataract should be. 

Q Is it part of a normal eye examination for 
doctor to look in the eye and see this fundus area? 

A Of course. 

Q Was there anything that Dr. Knapp recorded 
as the riqht eye went that impeded his vision of the 

A No. He said it is okay. 

Q Was there anything that impeded his vision 
left eye? 

A Yes. He said the inside -- really another 
for the fundus is the inside -- dimly seen. 


Q Is that the cataract interferring with looking 
. 


That would be a good conclusion. 
Q Can you tell something therefore about the size 
of the cataract of Mrs. Johnson's right eye at that time 
in September of 1972 if he was able to see the fundus? 


» 


A If somebody can see inside of the eye by examin- 


ing it with his instruments, it also follows that the. 


patient can see outside through the eye. If you can see 
in, if the examiner can see in, then it is asswied the 

| patient can see out. There is no impediment. 

MR. RHEINGOLD: That's all the questions I have. 


THE COURT: Any recross? 
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RECROSS EXAMINATION 
BY MR. BEGOS: 

Q Doctor, is there a difference between a corneal 
lens and a contact lens?. 

“A yes, but let me first, please, it is cornea. 

Q Excuse me. : 


A For your edification. Yes, a corneal lens 


sticks right on the surface of the eye, the cornea. But 


the other type of lens, they more or less fit over most 


of the eyeball. 
Q Doctor, is a corneal lens usually a soft lens? 
A It may be etter. The trend is to the soft lens 
5 
Q Is that more tolerable in some patients than 
an ordinary contact lens? 
fa It appears to be. 
MR. BEGOS: Thank you. 
“THE COURT: Thank you very much, Doctor. 


(Witness excused.) 
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Anna R. Johnson and 
Robert K. Johnson 


vs 74 Civil 5437 
Phillip Knapp and D. Jackson 
Coleman 
New York, New York 
April 28, 1976 

(In open court, jury present.) 

THE COURT: I apologize to you. We had some 
legal matters again that had to be threshed out. I know 
it isn't very enjoyable waiting in the jury room, not knowing, 
what is happening, like sitting on a stalled train and 
not knowing what is going on. 

MR. RHEINGOLD: Your Honor, one last witness, 
Mr. Johnson. 

RO BE Ro K. 2-0 HN SS O'N, called 
as a witness by the plaintiffs, being first duly 
E sworm, testified as follows: 
DIRECT EXAMINATION 
BY MR. RHEINGOLD: 
Q Mr. Johnson, how old are you? 


A 4. 


Q Where do you reside? 


217 Sporthill Road, Easton, Connecticut. 


You are the husband of Anna Johnson? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


8g. 


R. Johnson-direct 


How long have you been married? 
18 years. 
You have four children? 


Four children. 


What is your occupation, sir? 


I am self-employed. I have a retail fuel oil 
business. 
Do you have any employees in this business? 


No. Myself only. 


You deliver fuel oil? 

i do. <i 

How many trucks do you have? 

One, and one service truck. 

Coming to the fall of 1972, Mr. Johnson, did 
perform various services around the home? 
Yes. 


Could you tell us the type of things that she 


A She would take care of the home inside as a 


normal person, the cooking, the cleaning, the caring of 


the children, et cetera, inside. The outside, she did the 
grass, in fact she did the painting of the home because 


of lack of my time, the shopping was ail her responsibilities. 
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running the children wherever they may have had to go. 

Q Did there come a time in the fall of 1972 when 
you accompanied your wife to see Dr. Knapp? 


A Yes, Sir. 


Q Were you present through the period when she 


was examined and had a conversation with him? 

A Yes, sir. 

Q Was there any conversation at that time in 
September of 1972 about the nature of the surgery that Dr. 
Knapp was going to perform? 


A For the removal of the eyes? 


Q Yes. va 


A Yes. 


Q First of all, did Dr. Knapp discuss that he 
was going to do a cataract extraction? 

A Yes. He said he would do it. 

< Q Did he make any statement in your presence to 

you or to your wife about the nature of the surgery he 
was going to perform? 

A That 95 per cent were successful and not to 
worry or be concerned about it. 


Q Did he make any comment on the nature of the 


surgery, other than what you just told us? 


A The methods? 
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Q Did he discuss the methods? 
A I don't think so. 
Q Did he say anything to your wife about whether 
he was going to do one eye or both eyes? 
He said, "As long as you are here, you might as 
the both done," or words to that effect. 
Did you ask the doctor any questions? 


No. 


After that did your wife go in for surgery? 


A Yes. 

Q What was her course as you observed it after 
she got out of the neon ress 

A When she me home? 

Q Yes, in the months that followed her discharge 
from the hospital. 

A The eyes were improved and then they went 
downhill. 

B) 

Q When did that downhill set in, from your 
observation? 

A I believe after a couple of months. 

Q On these subsequent visits would you go along 
with your wife? 


A Yes. 


Q For how long did your wife continue to see 
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lA. 

Dr. Knapp? 

A That would be through the spring of the following 
year and into the summer. 

Q 1973? 

A Yes. 

Q Keeping in mind the last visit, did you have any 


discussion, you or your wife, with Dr. Knapp about the 


nature of your wife's condition? 


—« 


A Yes, why it wasn't improving, why it had gone 


downhill, why it wasn't improving, and the doctor would 


say, "Well, it is just one of those things, and there 


| 
| 
\| 
| 
iH 
i 
i 
| 
| 
| 
j 


is nobody can help you," and just ushered us out. 

Q Did he tell you that on the last occasion you 
saw Dr. Knapp? 

A That was what it was. 

Q Did you receive a bill from Dr. Knapp for 
his services on these two cataract extractions? 

. 

A Yes. 

Q Could you tell us what that was? 

A $1,000. 

Q Was that $500 for each eye? 

A Fur each eye. 


C After that did your wife start seeing another 


physician? 
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A Yes, sir. 

Q Who was that? 

A Dr. Marvin Sears. . 

Q Did you accompany her on various occasions to 
see Dr. Sears? 

A Yes, T dic; 

Q Is it correct that she had in all four 
hospitalizations with Dr. Sears? 

A Yes. 

Q Did you have occasion to visit her on those 
four hospitalizations? 

A Oh, yes. ,; 

Q Did you visit her when she was at Columbia- 
Presbyterian? 

A Every other day down at Columbia. 


Q I would like to ask you some questions, Mr. 


Johnson, about your life today in relationship to your 


wife. 
Are there certain services that you perform 
around the house that you did not before 19722 
A Yes. 
Q What are some of the things that you do? 


A The outside work, I have to take care of 


in its entirety now. The inside work, I take care of 
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cleaning of the house, the vacuuming, whatever else, along 
those lines. I help a little bit with the cooking, 

the children are more involved than I with that, and the 
shopping, I have to do that now, and she will go with 

me and try to explain what to do, et cetera. 

Q When you say she goes with you, you mean grocery 
shopping? | 

A Grocery shopping. 

6) What does she do and what do you do when you go 
shopping? 

A She tries to explain how to pick out the best 
of what you should buy for your basket to bring home, 
with the knowledge that she retaine. And I do the actual 
shopping. She will follow behind me with the basket. 

Q Going back to the cooking, Mr. Johnson, you say 
your children do that primarily? 

A If you use the word primarily, I think yes. 

Q How old is your oldest child? 

ia: 
Do you participate in that? 


A Yes. 


Q What does your wife do as far as cooking or 


dishwashing? 


A She can wash dishes, of course. We have to 


| 

| 

| 

} 

| 
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check them out. If there is cooking involved, she will 


try to remember what ingredients should be put in, the 


amounts. 


put the stuff in the oven or on top of the stove and then 


we have our meal. I am not up on cooking. 


Q 


assist her? 


A 


it was. 


Q 


the back of the room -~ she described how she did the 


vacuuming. 


A 


Q 


affected by her eye condition? 


A 


Q 


A 


there is more frustration, more up and down, dépenaing 


R. Johnson-direct 


Perhaps she can stir here or there. The children 


Have you rearranged the kitchen in any way to 


Oh, no. The kitchen physically is the same as 


Mrs. Johnson was -- I understand you were in 


wt 
Does she do it satisfactorily? 

No, we have to go over it. 

How about the dusting in the house? 
No. 

Is that something she attempts to do? 


She attempts it, yes. | 


How has your relationship with your wife been 


It is not the same as it used to be, of course. a 
Can you give us any examples? © | 


You don't have as much happiness in the home, 
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upon how she feels for the day, basically. 

Q Has your social life changed? 

A Yes. You don't go out as much or people do not 
come in as much to be with you. 

Q Mr. Johnson, for the treatment that Dr. Sears 
has rendered, including the surgerious, the visits, the 


hospitalizations, four times, have you received various 


bills? 
A I have. 
Q Have all those bills been paid? 
A Yes. 
Q I am going to show you a sheaf of bills, 


ef : 


Mr. Johnson, that ctually I believe you provided me, 


is that correct? 


A Yes. 


(6) Can you identify without giving us amounts, 


or anything, what types of bills are covered in this 


3 


package that I have given you here? 


A These are the bills from Yale New Haven. 


Q Yale New Haven Hospital? 


A Yale New Haven Hospital and Dr. Sears' bill or 


bills. 


Q Are those bills which you have maintali:ed from 


the time you received them and then have paid? 
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2 || A Yes. 
i 
3 | MR. RHEINGOLD: Your Honor, I would offer this 
4 1 sheaf of bills taken together here collectively as 
5) Plaintiffs' Exhibit 6 in evidence. | 
6 THE COURT: Have you seen them, Mr. Begos? 
| 
7 ! MR. BEGOS: No, your Honor, but I would, without 
8 conceding the nec: ssity, reasonable value, I would have 
9 | no objection to their going into evidence. 
10 | THE CLERK: Your next number is 7. 
i 11 | (Plaintiffs' Exhibit 7 received in | 
y 12 | evidence.) 
13 | Q Mr. Johnson, at my request did you work up various 
| 
> 14 summaries relating to this sheaf of bills which you have 
15 | in front of you which are marked Plaintiffs' Exhibit 7? 
| 16 jj A Yes. 
7 Q Were you able to extract the total for the | 
| | 
18 eye surgeries that Dr. Sears performed? : 
19 , A I have. 
20 Q Would you give us that total, please? | 


Z| A I have a piece of paper on me that has the | 


22 
23 Q You can refresh your memory by looking at that. 
Is this sheet of paper you are looking at, Mr. | 


Johnson, totals that you drew up yourself? 
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A From here. 

Q What figure do you have for the total of the 
eye surgeries by Dr. Sears? 

A Dr. Sears'surgery was $3,195. The hospitals 
were $7,981. 

Q Let's stop there. This is the four visits to 
Grace New Haven Hospital? 

A The four visits to Grace New Haven and Dr. 


Sears' surgery bill. 


Q Dr. Sears' surgery was $3,195? 

A Yes, sir. 

Q What was the hospital bills? 

A $7,981 for Yale. 

Q Were there also figures for the various visits 


to Dr. Sears' office over the last few years? 
A Yes, S713. 
a Q Did I ask you also to compute what you paid for 
purchasing drugs for your wife's eyes? 
A Approximately $100. 
Q Is a good part of that contained in those 
bills which you have in front of you? 
A That is right. 


Q Did you incur any extra costs, Mr. Johnson, 


in transportation, getting your wife to Yale and hack? 
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2 1 A Yes. Between the gas and the parking lot, I 
| 

3 | would say approximately $100. 
= 4 | Q At any time that your wife was hospitalized, did : 

5 you incur any costs for help around the home? | 

6 A Yes. 

7 | Q Were you able to put a figure on that? | 

8 A $200. | 

9 Q Who was that that came in? | 

10 | A The lady's name? 

11 | Q Yes. 

12 A Mrs. Trup. 

13 Q Was that only while your wife was in the 

14 | hospital that you had this help? | 

16 A Yes. 

16 | Q I believe you told us, sir, that Dr. Knapp's 


bill for the two surgeries was $1,000, is that correct? 
12 | A $1,000. 


19 || Q I am handing you another set of bills which I | 


offer collectively as Plaintiffs' Exhibit 8. I will 
21 | show them to counsel. They relate to the Columbia- | 
Presbyterian Hospital. 


MR. BEGOS: No objection. 


(Plaintiffs' Exhibit 8 received in 


evidence. ) 
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Q In addition to the $1,000 surgery bill, Mr. 
Johnson, was there also a bill which you received for 
your wife's hospitalization at eibudbie eee 

A Yes, sir. 

Q Could you tell us how much that was? 

A 91,715. 

Q tn cane cian did you pay any fees to Dr. Knapp 
for his attention after your wife came home? 

A Yes, there was a $70 bill. 

Q Were some of the visits post-operatively when 


you came back covered by the original fee paid for 


surbery? 2) 
A Part of them were. 
Q In addition did you have $70? 
A Yes. 
Q Did you also have some costs relating to 


transportation in getting back and forth to the hospital? 
| 


A Yes. 
Q Were you able to estimate that, Mr. Jchnson? 
A I sincerely didn't put it in here, but I 


would guess maybe another $50. 
Q Why don't we omit that, then, if you didn't 


add it up. Have you incurred, to your knowledge, any 


other expenses which you relate to the fact that your 
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wife's vision has been damaged? 
A No. I think they have been covered. 
Q Mr. Johnson, just be fore your wife went into 
the hospital in October of 1972 did you write a letter 


to Dr. Knapp? 


A Yes. 
| 
Q Do you have a copy of it yourself? 
| 
A No. : 


MR. SHEINGOLD: Mr. Begos, I believe in Dr. 
Knapp's file -- 
Q I first hand you this sheet, Mr. Johnson, and 
ask you if that is the letter which you wrote? 
A Yes, it is. 
MR. RHEINGOLD: Your Honor, I would offer this 
letter as Plaintiffs' Exhibit 9. 
MR. BEGOS: No objection. 
(Plaintiffs' Exhibit 9 received in 
evidence.) 
re Mr. Johnson, will you read the letter that you 
wiote and include the date? 
A The letter or the note is dated October 16, 1972. | 
"Dr. Knapp: You will be operating on my 
wife's eyes next ween. I think you should know that she 


After the operation 


is somewhat on the high=strung side. 
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you may want to prescribe something to keep her settled. 
Robert K. Johnson." 

Q Did you write that on a lined sheet of paper? 

A Yes. 

MR. RHEINGOLD: That is all the questions I 

have. 
CROSS a 


BY MR. BEGOS: 


Q Mr. Johnson, had your wife been high-strung be fore | 


she came under the care of Dr. Knapp? 

A No. 

Q No? 

A No. 

Q When for the first time did you become 

she was high-strung? 

A Because of the coming operation. 

Q The coming operation? 

A Right. She was very nervous. 

Q So that this was something that developed 
between the time of your last visit to Dr. Knapp and 
the time that she entered the hospital? 

A No, I think it was coming from the whole visitis. 

Q From the whole visit? 


A Yes, the coming and result. 
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2 | Q In other words, the anticipated surgery? 
3 A Yes, if it was coming to surgery, it was the 
4 anticipation. : 
5 Q Mr. Johnson, on all of the occasions that you 
6 accompanied your wife to Dr. Knapp's office, other than 
7 that one conversation that you just related with respect 
8 | to the Gosearive risks or discussing the operation, 
iF 
9 | do you recall any other conversations between Dr. Knapp 
10 | and your wife? | 
11 A No. | 
y | Q No? 
i 
13 A No. ; 
4 Q Did you on any of the occasions that you 
15 accompanied your wife to Dr. Knapp's office ask him any 
16 | questions that you recall? 
: | A No, sir. 
18 Q During your wife's hospitalization at Columbia- 
I A 
19 | Presbyterian Hospital, did you have any conversation with 
20 | Dr. Knapp or with any other doctor or nurse on the 
a | hospital staff? | 
- A No. 
- i Q In the post-operative period after your wife : 
A || was discharged from the hospital, do you recall any 
25 i} conversations that you had with either Dr. Knapp or 
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Dr. Coleman? 

A Not that I really can remember, no. I would 
answer your question no, sir. 

Q During that post-operative period, as far 
as Dr. Knapp and Dr. Coleman is concerned, do you recall 
any questions that you asked of them? 

A No, I would say no to your question. 

MR. BEGOS: I have no further questions. 


(Witness excused.) 
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Civ. 5437 ¢ rertTnth¢? CWAPF , called as a witness 
J. CONNER ————E—————— 
4/28/76 83 | hy the defendant, being first dulv sworn, 
a ‘ testified as follows: 
5 | MR. BEGOS: May I, your Honor, hand the aoctor 
his office records to facilitate the examination? 
‘ THE COURT: Surely. 
| 
' | DIRECT EXAMINATION 
. | BY MR. BFGOS: 
| 10+ | @) Dr. Knapp, are you a surqeon or phy cian 
ul duly lirensed in the State of New York? 
" | A I am. 
| 
13 fe) For how long ve you been so licensed? 
i 4 
i | A 1942, 
| @) Noctor, would you tell the Court and jury 
| 
16 | some of your pre-medical education and your medical 
se education, school and year of graduation? 
18 A I graduated from Harvard Colteqde 
u 19 | in 1937 and from the College of Phvsicians and 
20 Surgeons at Columbia in 1941. 
21 @) Noctor, following graduation from Columbia 
i in 1941, did youhave an internship? 
x - A . Yes. 
, ” | QO here and when? 
| 
- | A At Rellevue Hospital for 1942 and 1943. 
| SOUTHERN DIsTRICT COURT REPORTERS. US. COURTHOUSE 
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Q Doctor, following completion of that intern- 
ship at Bellevue Hospital, did vou pursue some further 


trainiaq in the field of medicine? 


A With an interruption due to World War TT, 


2) - For what period of time were vou in service, 
where and in what areas of medicine? 

A I had pneumonia, so T didn't have to a0 in 
until early March, and then I was in the U. S. Navy 
as a lieutenant junior grade in the medical reserve, 
and I was attached after a week's indoctrination to a 
constructicn batat/lion, and we were shipped to the 
Pacific Theater. 

@) For how leng did you remain in the Pacific 
Theater? 

A eI left the Pacific Theater -- I aot home in 
July of 1946. 

(9) I assume during that period of time vou 
were attached to a medical facility? 

A No, sir, I was a hatallion suraeon with the 
Seabees. 
c@) In '46, sir, were you separated from the service? 

A Yes. 

When was that? 
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September of 1946. 
Did you then pursue some further trainina 
in medicine? 
A I spent four months at Columbia, having 
been accepted at the University of Iowa for a residency, 
but I spent four months working in the clinic and studyvina 
histopathology in the laboratory. 
(0) Was that in anv particular clinic? 
A It is the eye denartment of Columbia University. 


Pathology or relatina to conditions of the 


Yes, sir. Fverything was only eye from then 
al 
Then there came a time when you, went to the 
University of Iowa? 
A Yes, sir. I started January 1, 1947 and was 
there for four years.: 
> Q Is that what is understood as a residency 
program? 
A The first three years they call it a residency, 
and after that, why, you are an instructor. 


Lae What did your residency training for that 


three vears consist of? 


A Taking care of eye patients, hoth medically, 
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surqicallv, and learning abont the eve. 

1) That fourth year that vou were at the 
University of Towa, were you there as an instructor 
or were vou getting some further training? 

A Both. 

(9) Nid you receive following all] of vour 
training aus awards or fellowships or honors? 

A I took a six-month Heed Fellowship from 
January, 1951 until vuly 1, 1951. 

0) What was the purpose of that fellowship, 
Doctor? 

A ul studied under three authorities in the 
field of ocular motility. 

@) Where did you study? 

A At Dr. Swan in Portland, Oreqon, Pr. Scohie 
in St. Louis at Barnes Hospital and Pr. Burian in 
Boston at the Boston City Hospital. 

3 

9) Following that fellowship, did there come a 
time when you entered the practice of onhthalmoloqy? 

A duiy 1, i951. 


.@) Where was that? 


A At the Eve Institute of the Columbia 


Presbyterian Medical Center. 


re) From that time and up to and including 
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2 | present time, have you maintained vour practice at that 
3 1 location? 
| 
ww . A Yes, sir. 
i 
5 || a) Doctor, are you boara certified in orthal- 
we mology? 
H 
\| 
1 A 1959, 
| 
8 1 a) Board certification is what? 
i 
9 A It means that vou have taken a written 
16 jj exam and if you pass that then you take an oral exam, 
| and I took that while I was still at Iowa. We came 
12 east to Roston for the "al exam. 
' 
° it 
| ie) Is that the hiqhest certification that a Aoctor 
| oF 
5 
14 i can receive in the field of ophthalmolocy? 
}! 
4 1 
15 i A Yes, sir. 
7 
16 i @) Are you certified in any other specialties? 
i 
MW | A No, sir. 
18 \ 2) What professional oraanizations are you a 
e. 3 
member of? 
20 | A Do you want me to list them all? 
21 | ca) Are they the usual professional oraanizations? 
a } A I am on the College of Sureqeons, I helona 
od 23 
to the Americun Academy of Ophthalmoloay and Otolaryn- 
a qoloqy, the AMA, the New York State Medical Society, 
is the County Medical Society and the American ophthalmological) ; 
| : 
| 
1 
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Society and the French Ophthalmological Society. 


0 Doctor, in the course of vour practice of 


ww 


ophthalmoloay, have you been attached to or a memher of 


any medical school faculty? 


A Yes, the College of Physicians and 


Surgeons at Columbia. 


a) For how long have vou been on the faculty 


of the College of Physicians and Suraeons” 
A Since July 1, 1951. 


i) Doctor, have you since July 1, 1951 advanced 


in rank or is there such a distinc tion? 


A Yes, there is. You start out aS an assistant, § 
% 


then vou cet an associate, then vov qet an instructor, 


assistant professor, associate professor and full 


professor. 


Q Have you gravitated through all of those 
ranks? 

A Yes. 

@) What is your present rank? 

A Professor of clinical ophthalmology. 

9) ‘hat is clinical ophthalmoloaqv? 

A: Patient care. 

fa) Does that include the entire spectrum of 
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A Yes. 
1) Have you received any honors or awards in 


your profession since oS 2 

A Well, I have qiven a few name lectures. 
I aqave the Scobee lecture, seven 5 think it was. r 
aave the Snell lecture this vear in Rochester. Y aave 
the oud werden lecture at the University of Toronto 
tT think two or three years ago, Tf am not certain of the 
date. 

Q Have you published anv articles or had any 


articles published in the field of ophthalmoloay? 


A Ves. 
af 
'@) Approximately how many? 
A I really don't know. I have about seven 
chapters in books. Maybe 50. 
@) 50 articles? 
A Yes. 
@) Doctor, were they purlished in any narticular 


yoshthalmoloqical periodicals? 
A The usual ones in this country. Only two 


were published abroad. 


ok What periodicais were they in this country? 
h Well, it would be the American Orthortic 
Journal, the Archives of Ophthalmolocay. Those are 
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the main ones. 

ce) Are there any criteria for an article pein] 
accepted and published in such a periodical? 

A Theoretically they are looking for auality 
and reliability. 

@) The articles and the chapters that ‘>! 
published, did they deal in any particular sub- 
specialty of area, sub-area, of ophthalmoloay? 

A I did a research paper on the treatment of 
tuberculosis —— Isoniazid. Otherwise they have heen 
in the field of ocular motility. 

a) wouie be fair to sav that you have some 

4 
interest or some sub-specialization in the area of 


ocular motility? 


A That was whv I took the Heed Fellowship in 


@) Can you téll the Court and jury what ocular 
a 
motility is? 

A Tt is people whose eves cross, turn out, 
turn up, turn down, sometimes combinations. 

(a) Is that area concerned with the suraical 


correction of those conditions? 


A In the cases that reanire it, ves. 


12) In your practice at Columbia, have you been 
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in charae of any particular denartmenst in the oOpnth als 
moloay nortion of the hospital? 

A We divide our clinics into the davs of the 
weck, except Saturday and Sunday, and JT worked Im the 


Wednesday clinic since I started, and I nave heen 


chief since I think 1967. 


Q What is the Wednesday clinic? 

A All the patients that come to the hospital 
on Wednesday are then assianed to the Wednesdav | linic. 
That's their first visit. This entitles -- T mean 
includes all types of eye patients: trauma, infections, 
people with cataracts, retinal detachments, anvthinc. 


I am also -- have worked in the children's clinic. 


We didn't have a separate eye clinic, hut I ran a muscle 


clinic since 1952, and I have heen chief of the children's 


clinic since 1969. 
@) Doctor, these disorders of ocular MOELLAtY, 
“ 
are they mainly concerned with the muscles of the 
eye? 


A Well, as far as treatment qoes, yes. 


Actually, quite afew of them are related to trouble 


the brain, the nervous system, would he a hetter way 
putting Bo aie 


a) Poctor, with respect to the Wednesdav elinic, 
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does the Wednesday clinic include adult cataract patients? 

A The Wednesdav clinic is primarily for adults. 
Since 1969 we separated the children from the adults, anda 
inthe Wednesday clinic we see aduits almost entirely. 
Tt depends where you make your ~~ draw the houndarv 
between a child and an adult. FE is now at 6. Lt 
used to be at 13. 

(@) Doctor, who primarily sees the matients in, the 
elinie? 

A At ecluniin: both che attendinas and the resi- 
dents see patients. 

a) As far as surgery that emanates from those 


{ 
5 
clinics, and I assume there is some surcery that is fotind 


to be necessary followina a patient being seen from time 


to time at those clinics, who primarily performs that 


surgery? 

A The resident physician, except in extreme 
. : : 
cases, and then an attending will do them. For instance, 
I did them on monocular cataracts for ten years. In 
other words, where a person did only one eye. TI am not 
talking about a monocular cataract where they had one 
good eye. I am talking about a one-eyed individual 


who had a cataract. 


@) That an attending physician, namely yourself, 
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would perform? 

A Yes. 

9) If that patient came to the Columbia clinic? 

A Yes, sir. 

(0) Ordinarily on an individual who had cataracts 
but who ha@ vision but who had two eves, who would 
perform that —— 

A The resident does it entirely with the -- 


first it has to he approved by the attending and unusually 


the chief of clinic. However, if he happens to be away 


then the next in line does it. Then at the time of 
surgery we Foreee eres the res.dents. 
" 

oO *"s there an attending required to he present 
at any surgeiy performed by a resident? 

A Yes, sir. 

9) Doctor, in your case you have indicated that 
while you were head of this clinic -- incidentally, 
ae vou still head of this clinic? 

A Yes. 

0 You performed all the monocular cataract 
operations? 

A. Bg don't now. We now have younger men, and 


Dr. Coleman and Dr. Fspy and others do it. 


(@) From when to when were vou characed with the 
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responsibility of performing operations on mone> 
cataract Patients. 

A I'd say from 195] until about 19669 or 

@) Aonveximately how manv of such operations, 
if Vu can recall, have vou nerformed or did you perform 


in that period cf time? 


A I reallv couldn't qive vou a number, het 


there would be quite a few. IT never added them up. 
@) Doctor, from 1951 wo ceo and inclucina the 
present time, I take it that you sunervised residents 
in the performance of the cataract surdqery and other 
surgeries, is that. correct? 
5 
A Yes. — I no longer supervis2 on retines. 


I stopped retinas when we had a ehange of reqime in 


1959. Dr. Dunnington wanted us to do everything, hit 


since he recired we now have sort of veopie whose main 
interest is the retina do the retina. 
* 

12) In other words, they have compartmentalized 
the fieli of ophthalmology and the field of specialization 


at Columdia? 


A Yes. 


O- Doctor, confining the cuestion to the issue 
in this case, cataract snraery, approximately how manv 


surgeries, if vou can recall, have residents sunrervised 
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at Columbia since 1951? 


A You fiqure mavbe about #9 a vear. 


2) Up to and includina the present time? 


Well, as I told you, I am dropping out of 


that side. I just don't have the time. That's only 


in the last year or two that I have cone that. 


@) Do residents assist attending physicians 
patients? 


with respect to surgeries performed on private 


A Yes. 


Johnson a private patient 


oO Doctor, was Mrs. 


of yours? 


A Yes, she was. 
% 


oO id you perform both of the suraeries } 


formed upon her? 


A Yes; I did. 


a) Did you have the assistance of a resident in 


the nerformance of hoth of those procedures? 


Re 


A Yes, ¥ aid. 


oO Did the resident surqeon in either of 


onerative procedures do anv of the actual suraqerv 


Johnson? 


performed on Mrs. 
A. No, sir, no, no. 


@) What was the function and role of the 


resident physician at the surgeries with respect to 
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Mre. Johnson that he assisted vou in? 

A Well, in the heqainnina they hand you thinas, 
instruments, sutures. They will take it from the nurse 
so that vou can keep your eye on the field. Thev 
aponge, if there is‘any bleeding. Then when vou come 


to the actual time of the cataract oneration, thev held 


the flap of the cornea while vou are appliving vour 


instrument. Since we are doing the crvo. The old 


days it used to he a one-man show hecause you used what 


they called Arruqa forceps. That's the name of the doctor 


from Spain. You can do that without the help of an 
assistant. Then they cut the sutures at the end. 
A 
(@) Is there a practice in effect at Columhia 
Presbyterian where the resident dictates the onerative 


report? 


A Yes. 


ce) Was that practice in effect at 
* 
that Mrs. Johnson's surgery was performed? 

A Yes. 

Q Is it the duty of the resident suraeon in 
dictating that operative report to include in that 


operative report any unexpected complications, results, 


accidents, etc., that may occur in the course of the 


surgical procedure? 
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Yes. 


Is it part of his training and instruction 


Yes. 

Is that part of the reason, Doctor, that there 
is a rule that the operating surqeon does not dictate 
his own operative report? 

A I am not sure that there is a rule at 
Columbia, but the residents have always done it. That 
is all I can tell ycu. i know Dr. Sears testified that 
at New Haven they have a rule. We may have one. T am 
not aware of sail sontaands 

‘@) Doctor, in addition to the actual dictated 
operative report, is it the responsibility of the 
resident to write out a hrief operative raport or a 
brief -- to fill in a brief form with respect to an 
operative procedure? 


s , 


_A At the time right after the surgery, he 
goes over and writes a report of the oneration in the 
chart. He also fills out a slip which is taken into the 
office, and then he goes out and dictates the onveration 


from that and he frequently puts notes on the slin 


so he will have the details correct. 


a) Does that slip include a section for 
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complications? 

A Yes. 

@) If a complication occurs in the course of the 
surgery, is it his obliqation and is he instructed to 
complete that section? 

A Yes. 

(a) Doctor, you have had an oprortunitv to look 


at the chart with respect to Mrs. Johnson. Is there 


any indication on that form that there was anv complication 


during either of the procedures nerformed on her eyes? 
A There were none. 
9) Doctor, we have heard that there were two 
different residents that assisted vou during these 
two different surgeries, is that correct? 


A Yes. 


a) Since 1951 up to an’ including the time 
, that you performed the suraery on Mrs. Johnson, ! assume 
vou performed cataract operations on private patients 
such as Mrs. Johnson? 
A Yes. 
oO Approximately how many such cataract onerations 
did you perform up to October, 1972? 
A Tt would be many hundreds. T couldn't give 


you the exact fiaure. I have never tabulated, them. 
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9 i * ° . * 
x 9 Doctor, in your residency training nerica 
3 i out at the University of Towa, did vow in the course of 
| . . 
4 that residency training period nerform cataract oneryweions 
under the supervision of an attendina phvsician? 
6 i 
A Yes. 169. 
” 7 
Hi ‘@) You know the numbcs? 
8 : 
A I looked it up. We had to make that om 
9 | ose 
l when we made apnlication. 
bed 
oe a) In other words, when vou made ipplication 
1] ! 
for certification, you had to list the cases that vou 
, a 
i did? 
3 | 
: ; A Yes. | ay 
M | , 
i 1@) I assume you had to list cases that vou tid 
1, 
\\ 
my ‘ 
. in other areas of ophthalmoloay other than the cataract 
16 | : 
extractions? z 
17 1 ; 
A Oh, yes. I am merely t.alkina about 
18 
| cataracts when I said the 1 60. 
| 
19 | 
Q Doctor, would you look at vour office record. 
20 
a Did there come a time when you saw Mrs. Johnson 
- 21 || rae 
\ for the first time? 
22° | 
i A I saw her first on June 19, 19:70. 
. 23 | ; 
i 0: Did you obtain a history at the time of that 
i| 
yo a Hanae 
\ i! Visite? 
| 
25 |i 
i} A She stated that for two vears, ahout, somethin 
| 
\ : 
i + (HEKN DiotRICT COURT REPORTERS, U.S. COURTHOUSE 
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was wrong 

doctor and he hadn't to 

was supnosed to have told her husband, hut that. he 
foraot or something haprened. So then she went to 
another doctor in Februarv, in other words, that 
would be four months earlier, and was told it was 
eataracts. 


@) Nie vou perform some examination on 


Johnson at that visit? 


A { did a full, complete examination of each 


ia) Doctor, you say a ful] complete examination 
vf 
of each eye. Would you tell this Court and jury whet 
that examination consisted of, how it was done, etc.? 
Would it assist you in describing the examination to 
refer to the anatomy? 
A ’ ft miqht assist other people in understanding 
% 
what I am saying. 
MR. BEGOS: Mav we use this, your Honor? 
THE COURT: Surely. 
i9) Is this a fair and accurate representation 
of an eye .or an eyeball? 


A Yea, except, of course, 1. is much larner. 


An eye is. about an inch in diameter. The first thing one 
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does in an examination is take the visual] acuity. 


3 i ce) Tell us what that is, Doctor. 
| 
| 
, ‘ | A That means in a lane that's 29 feet long 
| they look at a chart in wich the top letter is 20-490. 
| 
. | 


The next two letters are 20-200, and then so on aown to 


q } 20-20, which means that the individual parts of these 
8 | _. 
| letters subtend an angle of one minute of arc. | sf 
9 | 
} The lower the hottom part of the fraction 
= | the denominator is, the better the vision. In other 
\! Z H 
i : : 
i | words, 20-20 is a great deal better than 20-400, and if 
12 | oS 
| you go up it is 29-25, 20-30, 20-430, 29-69, riadht on 
i} * 
i 
tt up. 
i! ot 
“ | : , : 
i When Mrs. Johnson came in, the vision in the: 
2 4 
j j 
” t right eye was 20-25 double minus. That means that she 
| 1 
16 |i : 
! couldn't read -- she probably missed three letters out of 
| 
|i 
| eight in the right eye. In the left eye it was 
| | 
es | 20-60 plus, which means she probahly sot one or two letters | 
“ | 
19 | : | 


on the 20-40 line. She was able to read with misses 
some of the 20-30 line, but she also read part of the 


20-20 line for near. 


When then refract her. The way I refract, 
| I use a large instrument, it looks like two qreat hia 


cylinders with a place in hetween thattits over the 


25 
patient's fice, and they look through these two holes. 
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to 


It is called a Copeland, after the optometrist that 


3 ; : : ; 
invented the instrument out in Chicaqo. 
i 
i 
‘ Then I turn the liahts out in the roem, the 
eae ; ; 
one light. The room is not totally dark, there 15 a 
6 | ‘ : 
y little light coming in from the side room, and this allows 
a) : 
me to retinoscope the patient. That's an instrument 
8 || 
i that shoots a light into the eye, ind telling hy the 
o 4 
wv 
i movement cf that shadow you can tell whether the vatient 
i { 
10 | 
| is nearsighted, farsighted or has astiamatism, and 
il eG ; 
you also can tell if the m2dia are clear, hecause vou 
12 || 
i! 
I will see the shadow of the opacity in the eve, althouoh 
139 | 
ii you cen't accurate}y locai1ze it with the retinoscope. 
4 |} ; 
| Then with the light still out you take what- 
| 
15 || ; ; : 
ever you find on your retinoscopy, and again take the 
te 
16 ff P ; i 
i visual acuity. 
| 
Wy ‘ , ; 
} It didn't improve in the left eve, hut | 
18 | 
| the right eye imnroved to 20-30 from 20-60, In other i 
at | | 
words it improved two lines, approximately. We 
20 ; 
| then take the patient over to an instrument called the -: 
9) 
= i . . . oe . 
| slit lamp. The slit lamp is an instrument in which the 
| 22 |) | 
| ‘ 1 beam of liqht comes out in the shape of a tiny hexaqonal 
i. 2 | oe : | 
or like a slit, and you look through the hiqh power i 
% | 
. and are able to get a very magnified and minute 
25 | ae 
! examination of the front part of the eye. 4 
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In other words, vou look at the lids, von Taok 

at the inside of the lids, you look at the -- this nart 
here, the white lining, is called the sclera. This” 
part here is the cornea. Untortunately, the lens came 

out with this one. The clear alass is the nart of the 
eye which we call the cornea, Rack heahind that the 
colored part is the iris. The half circle there is ie 


pupil, and behind that vou can see the crystalline 


lens, which is suspended bythe zonular fibers called the 


susnensory liqament of the lens. 

Behind that is the ci:iary body, this part 
here and here. TEs Joes back here, and then it comes 
to the choroid. On all of these, the iris, ciliary body 
and the choroid inake up what we call the uveal tract. 
That's the vacular ana nutritional laver of the eve. 

Through the ciliary processes here, which 
aren't very well shown here, but I think we have another 
demonstration later, the fluid that comes into the eve 
nercolates through this part here which is normally filled 
with a substance, reversible hydroqel, like a gelatin 
dessert. In other words, it has coaqulants, collagen, 
things like that that form a ael. i 

It is completely cransparent in a quote 


solid gel. Posterior to tha: you can perhaps see the 
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way the optic nerve comes in. THis is a richt eve 
so the macula would he over here where Mrs. Johnson 
had her problem and it became swollen from the Trvine:- 
Gass. 

These are the retinal blood vessels. 


Actually, when you are looking in you can see the 


piqment systems, the piament isn't too heavy, vou cin 


ad 


see the blood vessels and the choroid, particularly i 


there is anything wronq. 


oO The choroid is -- 

A The posterior lining of the uveal tract. 

(a) Is theye an area in that eveball known as the 
vitreous? 

A That is the reversible hvdrogel that really 


forms the bulk of the eye. This part here is called the 

anterior chamber between the cornea and the lens with the 

igis and the punil, and that's the fluid nart where vou 

look with the slit lamp to te)l if there is inflammation. 
For instance, yesterday when they were 

H realiv is a 


reading my record, I said I had H flare. 


dash like that meaning two plus flares. As though 
you were in a smokey room and you sht a sharp beam of 


Light through it, it would then show un, whereas if 


the air were perfectly clear the beam would ao through 
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and wu wouldn't know it was qoing throuch until it hits 
something on the other side. 

(9) Ts there on that model of the eve demon- 
strated a hvaloiad somivand? 

A No. The vitreous is net shown on this model, 
but normally, as with all membranes, they have a surface 
phenomenon. 

In the anterior surface between the vitreous 
lens, it is called the hyaloid. You do your utmost 
not to disturh that when you do cataract suraery 
because as lonq as that hyaloid remains intact, the 
vitreous stage matter doesn't come forward. 

Say for instance if the vitreous comes forward 
and stops at the cornea, it then hecomes opaque Or 
cloudy. fhis crystalline lens, this is aprroximately 
the shape of it, of course it is much larger here, this 
is where your cataract forms. 

There are all kinds of cataracts. There 
can be purely cortical. Actually this is made up of 
cortex laid down all through life. Tt is like hair. 
When you are born you have cortical. The field of 
embryonic -nucleii. The cortex is laid down all 


throughout life. The commonest type 1S nuclear 


sclerosis and this comes on in people heyond the .ace of 
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50. It is called senile cataract. We all show a little 
of this. This is what leads to second siqht. Tt is 
only if it gets worse and it interferes with vision, 
primarily for distance -- most of these people can still 
read as they hecome myopic, and they can can function, 
because most people, unless they live in the country 

where they need to drive, as lonq as they can read ma 
watch to see television, they can aet by. 

Nuclear, cataracts aren't usually done 
until they hecome real brown or even thev call it 
a lens with brunescence Or if it senenen hlack they call 
it niqra, using the, Aatin. 

Other types are cornical onacities. The 
commonest type outside of injury is so-called posterior 
subcapsular. Tt is right in this area here. This is 
what Mrs. Johnson showed on the first ecomination. 

3 In other respects the eye examination was 
entirelv normal. That includes interocular pressure, 
dilating the pupil, studying the fundus, the fundus 
being looking at the blood vessels, the optic nerve 


and all the way hack, making sure everythina is all right. 


The bigger you make the pupil, the better you can see 


in. That's why we dilate the pupil. 
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oO Would vou at this time want to show 
slides as to the other structures of the eve that are 
not visible? 
A Tf we have them. 
(Pause) 
A: (Continuing) This is the watch qlass or 


cornea that we were talking ahout and this is where your 


corneal transplants are performed, as indicated. 


Deep in the anqle here you can see these two 


lines, that's the so-called anqle of the anterior chamber, 


through which the fluid of the wa daoes and aoes back : 
where these vessels; which aren't really shown, are, 

and they go back and then qo in hack to the so-called 
aqueous vessels into the actual circulation of the veins, 
If this hecomes pluqged or are obstructed in anv way, 

this is the thing that's called glaucoma. 

5 In other words, if the fluid can't get out, 
then the pressure is going to go up. That's treated 
with medications, usually, and if you can't control it 
with medications, then you may have to operate. Here 
is embryonic nucleii, and then you can see the sort of — 
concentric lawyers of the context as though you 
think of an onion, which is sort of like that, with the 


fibers aoing around. 
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This is the anterior subcansular redion. 
This is the nucleous and this is the posterior subcarsnlar. 
Any opacity in this area is much more Aamaaing to 
vision because, you see, it is riqht in the line, and 
the optics of this system is that the nodal point of the 
eye is right next to the posterior capsule. 

"$0 any opacity here has a very detrimental 
effect on vision, whereas vou can have rather dense 
opacity here. With an‘ undiluted pupil, vou can't see 
into the eye, cus buedont can see remarkably well. If 
you get any opacity here, it the Liekt is enough to a 
the pupil, it can be very interferina with visual acuity, 

f 

so that a person, ee thoudh in a dark room or with 
light coming from behind him, can see quite well, they 
have a terrible time if there is hright light. 

Therefore, these people, their drivina is 
interfered with because they can't see the road siaqns. 
tt is particularly had at niqht where there is oncoming 
lights. So, many people who are able to function 
during the day aren't able to function at niqht if 
they, say, have to drive home durina the winter, because, 
you know, it gets dark about 4, 4:39 in this area. 


Here is your iris, here is vour scilliarv. 


Here are the processes which manufacture the fluid of the 
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eye. 
This is called the capsule hvaloid system, and 
that qoes back to embryonic days. That was what 
nourished an eye while the hahy was heing carried with 
the mother. It is still present in premature hahbies, 
if they are early, and that could he aprohblem. This 
whole body here is that jelly. This jelly is particularly 
loosely attached right over here, and here is your 


fovia, meaning a little pit, and this whole area here 


about a little smaller than the disk is called the 


macular. This is the only area chat vou have 


Segpetiegots ne ene eer ceeainatele 


fine vision, reading vision, recoqnizinag neorle vision. 


it 
ft 
| 


With peripheral vision, which is verv 
s 
important for walking around so that you don't walk 


into the table or the chairs, you can probably function 
better. For instance in retina piamentosa, they 
1gse all their peripheral vision and thev are practically 
incapacitated even thouqh they can see 20-20 on a 
chart. A person who has poor central vision has their 
entire peripheral vision intact and thev can see 
remarkably well. 

Back here is the optic nerve, and these 
sheets, which are part of the sclera, which is the 


white part of your eye, that goes riqht back and .q96e5 
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to the linings of the brain. The optic nerve is 
actually brain tissue. That's why if it is destroved, 
just as with brain tissue, it doesn't come hack. 

This is a areater detail of the anterior 
seqment. This is sonunt iad epithelium. This is the 
part where fluid gets caught in the stroma of the eve, 
you qet tiny bubbles which 7 call hedewing of the 
enithelium of the cornea. You can qet hedewing when the 
stroma may be still quite clear, even thoudh it is 
thickened. 

Then the posterior ‘ane. there is fine 
homgenous refractile layers which are called Descemet's 
membrane, and that is laid down bv the endotheliun, 
which is like the lining of a blood vessel. 

In here it is a wheie of sinqle cell 
layer which, of course, in health are quite numerous, hut 
fn some people they can he sparse Tnat aoes hack into 
this chamber angle, this is the so-called travecular 
network where the fluid goes out. 

Here is your iris with its folds, and that 
goes back and drains out. This is the scilliary hodv, 
which when it contracts relaxes, and the lens then is 
sort of -- when you loosen this the lens is then free 


to expand and possibly change position. 
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This is what we called accommodation of 
focusina. This is how you read. Then you ao en hack, 
more scilliary hody and proceeéses, and here is the 
various muscles. 

You can see the suspensory ligaments comina 
up and attaching on to the lens. Those are the thinas 
that you have to break, without breaking the capsule of 
the lens, when you aer removing a cataract. 


0 Doctor, on this first office visit, did vou 


find any condition that in your estimation warranted 


surgery ? 

A No. er vision was still much too qood. 

i@) Did you recommend or suqqgest surgery to the 
patient at that time? — 

A No, I told her to come back in six sontia. 
These things don't change overnight. 
. 0 Did you have any further discussion with the 
patient at that time? 

A I think I qave her the long-rande plan. 
I usually do. In other words, that you have early 
cataracts, there is no way of influencing whether 
they are going to progress or not. Some do prodress, 


I would say the majority, but the proqression is so 


indeterminate, that one can't honestly say that.if vou 
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have this type of cataract that vou are aoing to te reduce 
to light perception in a certain number of months or 
years. 

Some people, and this, of course, makes a 
qreat trick, if you put the right rnatients on medication, 
you can get credit for keeping their vision qood. But 
in recoqnized medicine, there is no way of influencing 
the progression of cataracts or of makina them rearess. 

9 Doctor, on several other occasions ur to 
September of 1972, you have seen Mrs. Johnson, is that 
correct? : 

A Yes. <j 

(9) Suhstantially, Doctor, on the other occasions 
up until September of 1972 did you perform the same 
examination? 

A Yes, except I didn't dilate her when she came 
hack in November. Everything was the same, excent the 
vision in the left eye couldn't be improved. Tt was 
still 20-60, but even with the lichts out and the 
proper glass put in front, the vision didn't improve. 

Of course, t he right eye was still 20-25 minus, 2nd it 
didn't improve either. 

I told her she was fine ana told her to come 


back in September, which would then he ten months. 
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0 Is that Septemher, 1972? 


A "Vi. At that time the left eye was down to 


eS esa itera cn a mee ti een ean: 
rr ———— 


20-80, and to show you how people varv, it now could fue 
improved to 20-49, whereas the vear before she couldn't 


see the 29-40 line. The other one remained at 20-25, 


The examination was essentially unchanced. 
(0 Did you give the patient aay instructions 


at that time? 


A I told her to come hack in a year. 


(@) Then in September of 1972 the patient returned 


to your of fice? 

A She said things were much worse, that she 
was having trouble seeing to drive and that she 
couldn't read the newspaper. 

9 Doctor, to, the hest of your recollection, 
did the patient ever tell you that she was whable to 
read out of -- withdrawn -- that she was unable to 
read out of her left eye hut could read as far as her 
right eye was concerned? 

A No. She said that she was unable to 
read newspapers, and obviously, I assumed that meant 
with both eyes open. 

(9) It isnot usually for people to close one 


to read newspapers? 
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cane ete eect 
——————o 


A No. 


MR, RHEINGOLD: Your Honor, I object to that 
question. 
THE COURT: Sustained. 
o Doctor, did you perform some or basically 
the same examination at that visit? 
A — except this time the riaht eye was 
now down to 20-60 plus one, and with the lights out it 
came up to 2-30 minus. The left eve was less than 
20-400 with the liahts on, and improved to 29-499 
when corrected with the lights ouc. 
So that, her reallv walking around vision 
was 20-60 and less than 20-499. Again, with the light 
coming over her back with the right eve, she could still 
read a poor 20-30, but that's a verv special circun- 
stance. 


Q What circumstance could she read at 20-30 
4 


. 


poor? 

A with aavceniion, with dim surround and 
light coming from behind her. 

9) What about useful daily vision, just full 
daily central vision? 


A That would be 20-60 and less than 20-400. 


fa) Would that type of vision correction 
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interfere with a patient's ability to read a newspaper ; 
or a maqazine? 

A You have to take a person's opinion on this 
because cataract surgery is an elective procedure, and 
theer are a lot of people who you correct to 2-39 
minus and they are very happy. Others with the usual 


20-60 that they have are very unhappy, and the decision 


on cataracts, as you can see from the earlier examinations, 


is up to the patient. 

In other words, the fact that her left eve 
had gone down to 20-400, we really couldn't care less 
if the right eye were still clear, we wouldn't operate 
on the left eye. 

o Doctor, could you under the circumstances 
have considered operating on the left eye earlier than 
1972? 

* A There are some people who really have to have 
good corrected vision in each eye for reasons of 
employment. I had one quy from the telephone company 
and he couldn't qet an outside job unless he had aood 
vision in each eye. In that case vou will give him 
a monocular cataract to give him a contact lens. put 
in my practice I don't generaiiv do that. 


ia) What are the criteria for doing cataract 
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suraery in your practice? 

A When the better or second eye has reached a 
level where the patient feels they aer handicapped in 
living their normal life. 

oO Doctor,: what is your practice with respect 
to one cataract as opposed to two cataracts during the 
noapitat admission? 

A My preference is always to do one eve, the 


worst eye, and wait until that’s entirely out of the 


woods, and then if the patient wants -- some people 


are perfectly happy with one eye, thev never have the 


CHI Dge a erate eeabiee oer 


second eye done. On the other hand, most people like 
f 
% 


to have both eyes, and they have both done. 


Rut I being by nature a conservative do not 


usually do both eyes unless I feel there is a real 
reason for qoing it. In this case, in spite of ‘the 
testimony, the patient expressed a desire to have hoth 


2 
eyes done due to the fact that she would he more or less 


| 
| 
| 


out of business for two to two and a half months with 


each eye if she had it done, and that means a housekeeper, 


-- n-arecneemetr trearammen at eer 
eee 


etc., four small voung children at home, and it was for 
that reason that we agreed to do the second eye. 
In my whole life I have only done four. One 


was a practicing surgeon here in New York, another one 
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was a professor of surgery from Bucharest who cane over 
just for it, and another one was a fellow from Peirut 
in Lebanon, and there I thought they had a real reason 
to do it. They couldn't make that trip twice and they 
both had cataracts. 

But I would have normally -- if people are 
around the city of even from relatively far away, we dao 
one, wait until it is well and then they will come hack 
six months or a year later and have the other one. 

12) Dector, I take it there are ophthalmoloaists 
who believe that under the circumstances it is appropriate 
and they stress doing hilateral cataracts at the sare 
time, are there not? 

MR. RHEINGOLD: Objected to as leadinc, 
your Honor. 

COURT: Sustained. 


: @) there a wide ranqe of opinions with 


J 


respect to cataracts among oohthalmological surdecns? 
A Yes. Some people routinely do hoth eyes — 
at the same admission. Some wait three or four days. 
Otherwise a week. This is standard practice in parts 
the country. I have never qone alona with it mvself, 


. 


unless, as I said, there was a reason. 


Q Are there ophthalmological suraeons ,richt 
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in the tlew York metropolitan area that SO practicr? 
Yes. 

a) No a larger percentaqde of their cataract 
operations involve operations on hoth eyes durina the 
same admission? 

A Same admission. Very few neople -~ I don't 
know of anybody who operates at the same time, IT mean 
the same day. You want to make sure that vou are not 
aetting infection, that the other eye is doina well, 


and this becomea a matter of judqment, reallv, when you 


think the eye is safe to qo ahead and do the other one. 


T have always thought it was a week in the four times 
. 
that I have done it. 
0 Are there ophthalmological suraeons on the 


staff of Columbia Presbyterian that favor doing hota ax 


the same time and stress doing both at the same time? 


‘| 


A Well, Joseph Wadsworth, who is now the 
‘professor at Duke was the only one that I knew personally 
that did. I can't honestly say what some of the others 
do because I don't really know. We don't watch each 


other's private cases very carefully. 


9. On the September, 1972 visit of Mrs. Johnson, 


mn I en 


that is before surgery, did you feel based unon the 


——————————————— 


request thatthere was reason to do both eyes during 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. MY. = 791-1020 


Mr37P BG Knapp-direct 
same hospitalization? 

A Well, for the first time the riaht eye had 
progressed, Every other time it had heen 20-25. 
Now it was up to 20-60. You could see more onacity. 
You knew itwas just’ a matter of time before that eve 
became as cloudy as the other one because the other 
one had gone from 29-40 to 20-4099 in a year. Here 
this eve is 20-60 correctable to a poor 2N-3N in the 
dark. 

In o opinion, the evidence was there that it 
was progressing and that therefore it made no difference 
when you did it. As far as the cataract surderv qoes, VOU 

. 
could literally take out a clear lens just as easily as 
a mature one. I am not stressing the ethics of it, hut as 
far as technically one could. There is nothing ahout the 
lens, whether it 6 cloudy or clear, that makes anv 
difference tc the surqeon. 
: I would say the old wives' tale of waitina 
for the eye to become mature, in other words, totallv 
white, qoes back close to the turn of the century, 


because in those days they didn't have the method of 


taking the lens out in toto, and these earlv cataracts 


didan'c do well whenyou opened them up because everything 


was sticky and it wacn't ready to ahsorb. 
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(a) Noctor, did you have a discussion with the 


patient with respect to the contemplated suraery on that 
September visit? 

A As t said in the deposition, I do not 
recall specifics, éxcept tellina her the odds in her 
favor were over 99 per cent, and if done under local 
ace hess there is no risk to life. However, it is a 
major risk to the eye, and this lady was nervous and 


apprehensive. I don't think I went into the various 


complications oe aus explain the 5, 6, 7, whatever 

percentage is, of failure, because if people know thev 

are liable to et exp inotye hemorrhage, massive infection, 
’ 

various other things like -- well, as you see here,the 


cornea can go bad, although that's one of the rarer 


ones. 
But they can hecome very inflamed, they can 
get glaucoma. 


5 


the eye. 


All of these things can be very liad for 
You can get a retinal detachment, particularly 


if the vitreous gets disturbed. But I didrt list 


this. I never do, unless people ask, but I always 


ii 


say ‘Have you any questions?" 


~ QO. To your recollection, were anv questions 


x 


asked by the patient and/or her hushand on this visit? 


A I am sure there were, but I can't rememher 
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any. 
40 Dector, is a consent to operate eventually 
siqned hy the patient? 
A In one hospital, at least with my office in 
the hospital, it is siqned in the office, and then when 
they are admitted, that goes right up with them to the 


floor,,; or if they are a private patient to the room. 


/o Poes that form -- 


A It specifically states that they have heen 
informed, their questions have been answered. 

@) It also consents to the surgical procedure, 
is that correct? / 

A Oh, yes. 

MR. BEGOS: Your Honor, at this time, 
rather than go into something else, could we perhaps 
show that movie? 

. MR. RHEINGOLD: Your Honor, I'd like to 
io a clearer understanding of what the movie is and 
perhaps pre-screen it. I haven't seen it. 

THE COURT: Can you give us a general 
indication of what the movie is? 

MR, BEGOS: Yes. It is a standard cataract 


extraction, not performed by Dr. Knapp, not performed 


by any physician at Columbia Presbyterian Hospital. 
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It has been performed by a cataract surceon at another 
institution. It is not a public film, but it is 
merely a standard type cataract extraction. 
THE COURT: Was it performed with a eryonrohe? 
MR. BEGOS: Yes. 


MR. RHEINGOLD: Your Honor, I object to it 


unless I could see it in advance. 


MR. BEGOS: ‘tT have no objection to showina 


it to him before. It takes approximately six minutes. 


THE COURT: Why don't we take our noon break 


nov and you can immediately show the film te Mr. 


Pheingold and T will come up a little earlv, savy five 
+ 


minutes before 2 and we can arque out any ohjections hefore 


the movie at that time. 


I will release the jury until 2 o'clock. 


(Pause) 


MR. RHEINGOLD: I viewed the film, and on 


3 


> 


the representation that it portrays substantially the 
type of operation that Dr. Knapp performed in 
each of the eyes, I have no objection to it. 

THE COURT: We will recess until 2 o'clock. 


(Luncheon recess) 
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(In euch court, jury present.) 

THE COURT: . I understand we are going to have « 
movie, Mr. Begos. Do you want the Doctor to explain it? 

"MR. BEGOS: Yes, your Honor, I would like hin 
to comment on it and we are proceeding. 


YHE COURT: I might explain to the jury that this 


is a color movie of what has been represented as a typical 


cataract extraction, that is removal of a lens that has a 


cataract, using the cryoprobe technique, which is similar 
vf 
to the technique that was used in the operation on Hrs, 


i 
| 


Johnson's two eyes. 
MR. BEGOS: Your Honor, before we actually start 


the movie, I'd like to offer this as an exhibit. it 16 4 


cryoprobe, and it is the type of cryoprobe that ves used 


3 
during this surgery. 


MR. RHEINGOLD: I have no objection, your Honor. 


(Defendant's Exhibit D was received in evidence.) 


—————————— 


MR. BEGOS: Can I show this to the jury? 
THE COURT: All right. If you want, you can 
have the Doctor explain the parts of it. 


THE WITNESS: ‘There is a unit called amols, hance: 
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after a South African ophthalmologist. Tnese two are 
plugged into a unit which is then attached to ordinery 
current. It is a carbon dioxide, snow type of thing. 
This is the tin. This is all sterilized, it Can be either 
autoclaved or gas to make it sterile. ‘This is held in 
the surgeon's hand. ae cativate it with a foot pedal, and 
this thing then turns frosty so that you cal teli it is 
working. Then you take it off, you dry the field and 
then apply it to the bene. aking sure all otner tissue 
is removed, because if it sticks to the finger or anything 


else, boom, it makes contact. 


This was developed, I don't really know the exact | 


time it started, bit Dr. Bellows in Chicago was one of the: 


first to do it in this country, and it quickly took on 
because its main advantage is that by getting an ice ball 
in the lens you have a better hold -- we have some for- 
ceps too where if you don't put it on just right you 
could tear the capsule and end up with an extra capsule, 
which is not a disaster, but it is not what you are trying 
to do. | 

So this is widely used in cataract Surgery. 
I would quess probably 90 per cent of cataracts are re- 
moved this way with the possible exception of the very 


modern techniques where they beat them up. 
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(A moving picture is shown to the jury.) 

)HE WITNESS: The eye is immobilized, as have 
the lids, by an injection. The lids are injected in two- 
ways. To immobilize the lids you can put a probe in here 
which hits the seventh nerve or you can put it in here. 

The surgeon here has opened the conjunctiva and he is clear-, 
ing out the subconjunctiva tissue, and now he is making an 
incision into the anterior cnamber of the eye. 

He is new extending the incision. You can't have 
too big an incision, perhaps 180 degrees. If the lens 
happens to be large, a small innieies can complicate getting | 
it out. vf 

Now tne ‘surgeon is putting in a suture which he 
is going to use to have control of the corneal flap, which 
you will see. So if anything else besides the lens tries 
to come out, he can close that trap door. The only 
@ifference -- this is the trap door to give free play to 
the aqueous fluid between the anterior and posterior 
chambers. 

le is now drying off the surface and pushing --~ 
it is a sponge which doesn't leave any lint, he is now 
putting the cryoprobe on the lens, keeping the other tissues 
out of the way. He is straightening the cataract. There 


is the cataract. You can sce the brown color through the 
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nucleus. At this point the anterior cnamber is empty. 

Now he is putting in his sutures. These should 
be placed radially, at an even dept! They always use 
magnification for eutting these in. You can tell when oo 
pull up and tie whether they are correct, whether they 
buckle or move or anything like that, which can lead to 
a leaky chamber, one of the serious postoperative compli- 
cations. 

The assistant is there cutting the suture. 
Actually, at the eump tection of the operation he puts in 
at least chee, sonctines five sutures, some people go 

as high as seven. The advantage of more sutures is you 
4 
can allow the watink quicker ambulation and more activity. | 


The disadvantage is that sometimes they can act as a 


track for either a leak or potential source of invasion 


from either without or epteheliun, which is a very serious 
but fortunately rare complication in cataract surgery. 

: Then the conjunctiva is closed. The surgeon 
in this case puts air in. I stopped doing that about 20. 
years ago thinking of the possible complications. If the 
air happens to get behind the iris, it can push it forward 
and cause. an adhesion, meaning you have to go back up and 


free it. So I never thought the air was an essential 


part of the procedure. The nice part of the air is that 
/ t 
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it pushes the iris and vitreous way back from the. cornea 
and acts as sort of a tamponade, 4 mechanical tamponade, 
to keep them back. As you notice, that eye was beauti- 
fully still. that is done by what we call a retro-bullar., 


The mesthetic is put below the lower lic bach buiuind to 


the nerves and that gives complete immobilization plu. 


anesthesia. 

The operation is painless and the patient is un- 
able to move their eye. If they happened to make a sudden 
movement while you are delivering the lens, it could ve 
slightly catastrophic, unless you were quick enougi: to go 
with them. We deseribed the whole operation. I think 
the jury has an idea of what you have to ado. 

There is no way of doing a cataract without 
entering the eye, except perhaps the old Smith Indian, 
Colonel Smith. we was the originator of the intracapsular 
extraction. He would by outside pressure ~~ before the 
rs if you had a swollen cataract, so that you 
couldn't grab ahold of it by any conventional means, it 
wag nice to know how to do the Smith Indian. I think I 
have had to do three in my life. 

PitILuLtI P KNAPP, 
DIRECT EXAMINATION (Continued) 


BY MR. BiGOS: 
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i) woctor, you were demonstrating tae cry 
You referred to extracapsular extraction as beiby 4 pous1- 
bility that you wanted to avoid. What is an extracapsular 
extraction? 

A Yhat's where the capsule of the lens, which 1. 
like an outer part of a sack, breaks so that the content» 
run out, and this was the way they used to do thei. in tiie. 
days when you had to wait for a cataract to be twature, 
because an incipient or beginning cataract is muc:: slower 
to absor) and is much more like to not be able to was) out, 
and it stays in there and can forr adhesions and foreign 
body reaction, and you can get definite complications from 
at. 

So I think it was about 60 years ago they starteu 
doing intracapsulars in this country. As usual, with any 
change, there was a lot of resistance. Certainly within 
the last 45 to 50 years, it's been the accepted method 
of doing cataract extraction. 

Q That is the total extraction, not intracapsular? 

A ves. 

@) In certain circumstances today is an extracapsular | 
extraction done? 


A With the modern intraoccular iens -- Binkhorst 


is doing it, he is the Dutch man who popularized,this an 
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has done hundreds of them, and there he puts in a lens 
shaped like that with sort of haptenes on the side, and 
they are balanced on the iris. If you leave the posterior 
capsule particularly with some lens material, he thinks 
that forms a gluc. : 

In the intraoccular lens, I believe -- 1 liave 
never done one, still I would say in this country is is 
a relatively unproven method. 15 years ago there was a 
big vogue for doing <a and many eyes were lost. 50 
most of us are not too anxious to get started again. But 
they have improved a lot. 1 am not against it, but I am 
not starting in oyiithalmology, so I would not switch 
into it at this point. 

Q Doctor, did both of the operations that you per- 
formed on Mrs. Johnson in October of 1972 go or proceed 
exactly as you had planned? 

A 

Q bid any unexpected or unusual contact with Hrs. 
Johnson's cornea during the course of either surgery occur? | 

A If you are referring to the comment ir the notes 
“Watch out for the cornea," we operate with the resident. 
His job is to hold the cornea back while you are deliver- 
ing it, and you don't deliver it like this, you usually roll 


it, trying to rock the sonules and break them. ‘If I am 
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coming over here, it is like saying “Watch out for thar 
parked car on the side" or a kid on a bicycle or anything 


else, you want him to be sure to get out of your way. 


Because if it did stick, and this can happen -- it didn't 


happen to happen here -- you immediately let go with your 
foot and your assistant in his other hand has a bottle cf 
salt ixpigation fluid which he quickly sips on, and 
immediately the contact is broken with the tissue you 
don't want to pull out. I would say the iris is caught 
more often than the cornea, 

0 Let me explore in that area a bit. If there was 
contact with the pqsterior side of the cornea during the 
extraction with the cryoprobe, are you Saying that the 
cryoprobe would then stick to -- 

A It sticks to anything it touches, yes. 

Q In order to release it, you would have to cut 
the current and secondly use that saline solution? 

A Yes. That hastens it. 

Q As a result of the contact of the cryoprobe 
with that portion of the cornea, what would happen to 
the cornea? 

A. You would get a localized damage being effected 
on the endothelium in that area, which would lead to a 


localized scar in that area. 
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Q) If course, depending apon ~- 

A By scar I mean an opacity. The cornea has to be 
clear to be worthwhile. 

Q Is in effect the contact of the cryoprobe with 
tissue almost similar to a bucn? 

A yes. Cold and hear are very similar. 

Q Doctor, if that contact were maintained for any 
period of time say hypothetically to the back of the 
cornea, would the freezing extend through to the outside 
of the cornea? 

A In time, yes. That tissue is less than a milli- 
meter thick. it is not a very long distance. In fact, 


yi 


some cold spreads through the whole thing. You can’t 


isolate one little area of cold. Lesser degrees of cold -- | 


4 


the same is true of heat. 


_t would spread to other parts of the lens? 


A Oh, yes. 


‘ 


Q You mentioned that the cornea is approximately 
how big? 

A I think the modern feeling is that the center 
is about 6/10 or 3/5 of a millimeter. 

Q . Would that be the size of a thick sheet of 
paper? 


A It all depends on what you call a thick sheet 
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eb paper. +2 7o0 fiqure there are 29 miblincters in 
inch arul tis is ufl0 of 1/25, 2% is pretty thin. 
That is the three layers of cornea? 

A That's the entire thickness: the epitheliun, 
bovman's , Stroma, becemet's and the endothelium. 

Q We are talking here of contact with the inner 
surface of the cornea would be with tne epitheliuin? 


lo, endo. 


that's on the inside? 


Yes. : 
: 4 
In a cataract extraction such as this, ausuhling 
there wab contact wpta the cryoprobe during the course: ©! 
removing the lens, where would the most likely place on 
the cornea be for that contact with the cryoprobe if there 
was any? 

A In the extreme periphery. If you remember the 
incision he made with the scissors, if you rock it across, 
if the assistant isn't quicker or as quick as you, it 1s 
possible to touch. Then you would end up with a localized 
Opacity or thinning in that area, 

Q Would that be the outer periphery of the corner? 

A ‘It is the corneal or inside part ef the button. 


If you could think of it lixe this, it would be here where 


the incision has been made, It might just stick, there 
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and that would be enough to disturb that. 

Q Vould that, Doctor, interfere with vision? 

A No. 

Q In that area? 

A Not a bit. -You can't see there anyway. It 
hidden by the iris. The only part you sce through an 
is right in the center. 

Q Through that very -- 

A It isn't that small. Your pupil can get four, 


five millimeters under normal conditions, dark adaptations. 


1 
i 


Se ear eens 


9) If there was contact with the center of the cor- 


nea during the cryoextraction -- 
q 
% 


| 
| 
| 
i 


A You would have an opacity in that area. 


Q What would have as far as postoperative vision 


is concerned? 


A It would be very poor. 


Q Would there ever be an improvement, eve. for a 
4 


. 


relatively short period of time, in vision? 


A No. 


Q Would the vision you had following recovery from 


the operation remain at a static level? 


A .Well, nature is kind to us. This is how Huxley 


wrote his book on sight without glasses, in that nature 


cacenpecane ene 


tends to clear. The opacity might become less and the 


ener 
ooo 


’ 
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vision would always be cloudy, but it might improve. 

Q Would: such a phenomenon be a possibility in this 
case, based upon Mrs. Johnson's vision in that right cye - 
in the eu boneracive period? 

A No, that would not have happened. 

Q Why, Doctar? 

A haesene after the original trauma of the opera- 
tion, and perhaps there was lower irrigation of the right 
eye, I don't recall, you get a certain amount of striate 
in every case because you are bending the cornea, you 
‘can't help but interfere, and practically every operation 


that you look at, if you look carefully enough, there 
s 


will be a striate in che immediate postoperative period, 


which I would say could last a week or two weeks, even. 
After that you would begin to worry. 

Q Doctor, would the appearance of striate the 
immediate postoperative period in your first note follow- 
ing extraction of the left cataract of Mrs. Johnson be a 
contraindication to proceeding with the second cataract 
extraction? 

A Not in any way, no. Every eace 2 think always 
shows a certain amount of central striate. You remember 


. 


the lens forms really a bigger piece than this little. 


thing here shows, and if you remove that much from an eve, 
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you are guing to have to Soften it.) You can gel 
instance, if a person has blancoma and you rapidly reduce 
the pressure, they can develop edema of the cornea and 
strate just from a ‘softening. 

So you always are going to get some, even though 
you haven't actually bent the cornea. In cataract cxtrac- 
tions it is essential to lift that cornea up, S50 the degree 
of bending will vary. 


QO Doctor, do you recognize International Ophtha- 


mology Clinics edited by Frederick H. Theodore as a reliable 


source in ophthalmology? 
A The International Ophthalmology series, the, 
af 
get recognized authorities on various subjects. They 
usually pich one vein to be the editor. Sometimes the 
editor doesn't even contribute, and then he asks people 
that are knovm in the field to write the various chapters, 
ana I would say yes, I do recognize International 
Ophthalmology. It is put out by Littie, Brown. 
Q Page 987, Doctor, prevention of edema, do you 
agree with this statement ~-- 
MR. RHEINGOLD: I object to this procedure, your 
There has been no compliance with Federal Rule 


(At the side bar.) 
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et} 
fo COURT: YWnhat's vour point, that oe 

relied on it in direct examination? 

MR. RHEINGOLD: Yes. What 185 going on now 1s 


boot strapping. 18 there something in a book which 


substantiates what you already believe, boctor. ‘hut is 


a different thing than having relied on something and 


having done something and now he is explaining what he 
relied on in doing that. 


THE COURT: No. it only Has to be relied Gu ii 


tl sen a ne 


direct exaination. It doesn't have to be relied on in 


the surgical operation in question. 


liy question to you, Mr. Begos, is to whet extunt 
Aa 
has he relied on it in direct examination? 


BEGOS: Really, he hasn't relied on 
direct examination. 

THE COURT: Until he does, it realiy isn't 
admissible. Until he says something that iS consistent 
3 
with the text book. 

MR. BEGOS: This text book states that striate 
is a normal postoperative complication. 

THE COURT: le has said that? 

MR. BEGOS: We said that. He said it is normal 


. 


in almost all operations. 


THE COURT: I know he has said it. What I meaii 
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to say is that's what the text book says? 

MR. BEGOS: That's tie section I was just going 
to read to him. 

HR. RHEINGOLD: Your Honor, I have attenpted 
to study this section for this and other cases, and I 
believe it involves more than a witness on direct just 
saying that there is a book that substantiates testimony 


I have already given. 


MIE COURT: I think so too. He hasn't relied 


text book so far. 


MR. BEGOS: You mean as an authority for 


’ 


: ce 
of his knowledge? 


B 
' 
i 
i 
| 


"HE COURT: Yes. If you ask him whether he 
relied on any authorities for the testimony he has given, 
then you may refer to it, if that is one of the authori- 
ties he relied on. 

‘: MR. BEGOS: He wouldn't have to rely on an 
authority because he is an authority himself. 

THE COURT: Therefore Section 803 would not 
permit the admission of it. 

MR. BEGOS: Any authority -- if I get him to 
establish'the reliability of the authority, under the 


federal rule, am I entitled to use that book in summation? 


TIE COURT: No, because it is not in evidence. 
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a can only use it if he relied on it in giving an opinion | 
that he has given. 

HR. BEGOS: Then I don't need to boot strap 
him in that way. 

(In open court.) 

THE COURT: The jury will disregard the question 
about the caus book. 
BY MR. BEGOS: 

Q Doctor, vould you look at your office notes 
with respect to Mrs. Johnson for the immediate postopera- 
tive period? 

A Yes, sir,,;1 am. 

Q On November 14th Hrs. Johnson appeared in your 
office, is that correct? 


A Yes. 


Q What were your findings on that visit? 


A Well, I had given her a temporary glass on the 


5 
second of November. Whenever we take both cataracts 

out, we don't wait to give them a refined glass. We have 
temporary glasses. We had given her plus 1ll's. With 
that she saw 20-100 with the right eye and a poor 20-60 
with the left, and with a correction for astigmatism the 


left one came up to 20-60 plus 2. The external exam 


showed some injection. 
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What is injection? 
That means the eye is bloodsnot, and there Was 
mild striate remaining in the right eye. Tne intersal 
examination was clear. 
Q bo you have a symbol OK? 
Yes. 
Q) bia you discontinue any medication? 
A I discontinued the hyacin and I started ner on 
a combination of steroids or cortisone, it is called 
maxitrol. She had not been using these by some misunder- 
standing of our instructions. 
Q boctor, wet Mrs. Johnson left the hospital was 
there some instruction that was given to her? 
A All of our patients get this typed slip. I 
can do whatever you want with it. 
Q Does that typed slip indicate certain standard 


instructions to a patient pos-hospitalization? 
3 


A Yes. 
Q In addition to standard instructions does it 
also have space for medication? 


A Yes. 


Q -When Mrs. Johnson left the hospital, were certain 


medications prescribed for hier? 


A We have her a prescription for maxitrol every 


ee ene leer teri poem mere ee eet e 
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three hours. ne was alreasly receiving tha hyose ie 
in the hospital, so I just gave her the bottle ani there- 
fore I wrote on the page one drop of hyoseine in each 
eye. lHyoscine is scopolamine. It is a cyclopleygic that 
dilates and keeps thé pupils fixed. It is sort ot like 
splinting a sore arm. It makes the patient more contort- 
able. The want tect is to cut down on the postoperative 
reaction. 

Q What is maxitrol? 

A A steroid combination put out by Alcon and 1 
believe it has a neomycin in it. 

Q Neomycin is what, an antibiotic? 


% 

A Yes. 

Q When the patient appeared in your office on 
the 14th, was she in fact taking the maxitrol which had 
been prescribed? 

A to. There had been a misunderstanding. liven 
bi 


though she knew she had been taking the drops during the 


hsopital and the fact that she had a prescription saying 


to use it ever three hours, it wasn't written on the 


slip so they didn't use it. 


Q Did you then on that visit withdraw her from the 


hyoscine? 


A 
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Q Ad pias her on the maxitrol? 

A Yes. 

Q ° Doctor, what was the reason or was there a 

reason for the ove being injected on the 14th? 

A Well, as long as you have absorbable sutures 
an eye, there is always going to be some injection, 
use cat gut sutures. They absorb for a varying length 

of time. Sometimes an eye can be practically healed Lut 

as long as there is a little piece of cat gut still 
absorbing, that produces reaction and you will get some 
injection. 


Q Was the vision of 20-100 in the right eye on the 
f 
%. 


14th of November satisfactory from a postoperative point 


of view? 

A Yes, because she still had -- it was injected, 
here was some flare, probably, and she had a mild 
striate. As long as there is any wrinkling in the cornea, 
i 
it cuts down vision. 

Q Doctor, on the 21st of November, patient returned 


to the office. What did your examination reflect and 


would you explain it for the jury? 
A _Wwith a retraction of a plus 11, plus 2 ina 
certain axis, in other words, correcting the astigmatism, 


she saw 29-30, and I was very pleased with that, so I 
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wrote down not refined. If I had been prescribil. 

then I would have -- this is probably just my retis 
findings. As I told you, we refract in the dark wWitii a 
retinoscope, and just putting that up she saw a 20-30, 
so I was delighted. That was only three weeks post- 


operatively to get 20-30. 


Q What eye was that? 
A That's the right eye. 
What was her vision in the elft eye? 


: 


20-25 minus l. 


eo 


¢ What did you find by way of injectin? 
A There was still a little haze in the right eye 
% 
and the same thickness of the cornea above. But tre rest 


was clear or she wouldn't have seen that much. 


| 
| 
| 
| 
| 
| 


Q Was there any striate on that visit? 


A lo. 

QO Doctor -- 

A Her comment was, by the way, "lluch better." 

Q Doctor, if the cornea had been injured by the 
cryoprobe in the course of your surgery, would there be 
a discernible defect in the cornea on November 21st and 
in fact on November 14th? 

A Well, the slight tiickening above could still 


be a residual if there was a very transient touch, just 
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as the lens came out at the end. I wasn't aware of that. 
That is why I wrote question cryoprobe. She had sone 


bleeding, which varies in every case. When you make your 


incision, the blood vessels that normally nourish the 
eye can bleed, and if-they bleed in the anterior chamber 
you irrigate them up to a point, but we actually left 
some RBC's. If you notice the operative note on October 
30th, some blood in AC. 
In other words; you don't want to irrigate a 

lot because that aeieeas the cornia also. 

Q. The anterior chamber is where? 

A This part between the cornea and the iris and 


vi 


lens. In this case the cataract is removed between the 


ce cinerea cn eC ne A AT a 


cornea and the hyaloid ane of the vitreous, which would 
be back here. 

Q Did you prescribe any additional medication on 
November 2lst, Doctur? 

: A We put her back on the hyoscine every other 

day and we reduced the maxitrol to four times a day. 

Q What was the purpose of returning her to hyoscine?!| 

A Once the pupil --’ you don't want to keep it 
immobile too long, it was back and weak, the atiee of the 
deus is about five to seven days, and tierefore we wanted 
to keep that pupil dilated because it is more comfortable, 


Fe 
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Q Then what was the purpose of putting her back, on 

after having stopped her? 

A She came in that other time saying she had -- 
with frontal nendachoe: and I wanted to be sure that she 
wasn't getting any touch of glaucoma in the morning. 

Q What is glaucoma? 

A Glaucoma is a rise in the intraocular pressure, 
high enough to have possibly affected the -- they have 
changed the diagnosis. I guess raised intraocular pressure 
is a symptom of etaeoens but it is not a diagnosis. 

Q Did your special examinition indicate anything 
on that occasion? F 
A Which aud oon you referring to, sir? 

Q November 21st. 
A There was a slight strand to the incision at 


11:00 in the left eye. That was probably the fact'that 


the pupil had come down, you could see that when we had 


3 - 
tolled the lens out, one of the sanules had stuck there. 


Q What was the significance of that? 

A Nothing. 

Q Doctor, on December 5th the patient again re- 
turned to your office. . What was her visual acuity in both 


. 


eyes on that occasion? 
A It was 20-30 minus in each. 


#t 
‘ 
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In each eye? 
Yes. 
ich See right’ ad the 1eft eye? 
Yes. There was mild dry injection, The eonicss 
clear, that is through the central area. 
Q Before you go on, what is a mild dry injection? 
A Well, it is hard to describe. These records 
are written for me, not for the public, so to speak, and 
I know what I mean by that. In other words, a dry eye can 
be bloodshot. People that have thyroid, for instance, 
frequently have bloodshot eyes because the lubrication 
as good, and it has a certain -- in other words, 


f 
. : hs : - 5 
waS injected and there was tearing and stuff like 


you wouldn't call -- then you wouldn't use the word 


But if it sort of looks a little dry and yet is 
bloodshot, that's what I mean by that term. 
Mild dry injection? 
A Yes. 
Q Was there any Significance to that on December 
Lboctor? 
A I don't think so, no. 
Q Your next notation is cornea is clear. 
A Yes. : 


What does that mean? 
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That means the central part was clear. In other 


words, perfectly clear. This is all done under the 
Slit lamp. 


There was no sign of injury or sear? 
g jury 


OOOO 


No. There-may have heen some thickening way 


I wouldn't argue that. 


Doctor, as far as way up there is concerned, 
that's the area where sutures are placed into the cornea, 
is that not so? 

A That's rie, 
Q Would that then not be ¢. normal phenomenon in 
any cataract sapien cai 
" 


Py 


A It is like everything else. The original thick- 
ness shed was jews aun normal, Whether it was due to 

irrigation or whether it was due to putting the scissors a 
whether that damaged the endothelium there, there are lots 


of possible mechanisms. Not “lots,” but several. 
bY 


‘ 


Q Doctor, is it possible to do a cataract extraction 


| 
i 
| 
o 
L 
| 
| 
| 
\ 


without in some manner or form traumatising ‘the eye? 
A No. As soon as you open the eye, that's an 
incision. It is just like a cut. 
Q ‘That is something that nature didn't intend, 


. 


that so? 


A That's right. That is why it is a serious 
& 2 ) 
_ SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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operation for the eye but not for the individual 
as far as life and death. 
Q Doctor, on December 5th you have the syric 


AC plus and two lines, flare. Would you interpret that 


for us? 


A This is the business I was trying to explain 
g l 


. 


this morning with the model, that if you have reaction 


| 


| 
| 
a 
| 


which is protein or various other things, you could iave 


some cells in there, in the fluid of the anterior chamber, 


if you put the sharp small beam of the slit lamp »+.hich 
can be cut from a slit -- I am just doing this figuratively,: 
because, after all, the whole eye is only an eye, down 


¥ 
to a little tiny thing, you can pick up a very minute 


change in the es concentration of tie anterior chan- 
ber. 

A plus-minus would be the lowest we would note. 
A plus is the next step and then 2 plus. This was between 
I and 2 plus flare. I didn't see any cells or I would 
have written down also plus or 2 plus or even 4 plus cells. 
That would make you really worry because then you think 
of infection. 


Q - Is that the only significance of AC plus 2 


. 
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bag cna 
Ut 
Oo That the possibility of contaminatien in tho 


anterior chamber? 


A No, no, just reaction. That means there 


an iritis, which is probably Craumatic. After ali, you 


have pulled that big lens through there. 

Q Is this a not unsuspected finding in the post- 
operative period? 

A It is not, no. 

Q Doctor, your next note is hyaloids intact. 
Would you explain the significance of thac? 

A That means that we have not disturbed the face 
of the vitreous, os as condensation. We call that the 
hyaloid face. 

Q That's the hyaloid membrane? 

A .It is really a concentration of vitreous. it 
isn't a formal membrane. : 

@) It is a hardening of the vitreous? 

A I am not enough of a surface chemist to answer 
that, but in medicine or physiology, we consider that 
just “ interface, and it always seems to form a membrance, 
But it isn't an active membrane like some of the ones in 
the lungs, for instance, or places like that. 

Q Did the vitreous, then, occupy the position 


it should normally occupy? 
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A Ss. 
Q At the time of this examination? 


A Yes. 


Q Was the patient placed on some Godinwelen tollow- 
ing that. visit? 

A We changed her steroid to a simple prednisone, 
and the econo Neans that the company put it out with the 

© 
idea of saving individuals money. It is more economic 
steroid. 

Q What was the purpose of the steroid at that tine? 

A She still had a little cry injection and slic 
Still had the flare. 

I 

Q Ts it unusual to require that kind of medication 
approximately four to five weeks postoperatively? 

A No, I don't think it is. You would prefer it 
not to be there, ‘but it certainly doesn't mean anything. 

oO - The patient then returned to your office on 
December 19th, is that’ correct? 

A Yes. 

Q She made some complaint? 

A She had a peculiar trouble seeing. Needs to 
look up or turn need, and I had tried twice to check her 
with glasses and was unable to. So I said I could sce no 
reason, having examined the eyes, for the change, so 1 


e 
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i said Gentinuc the drops three times a day and cone 
back in, and she came in the day after Christmas, and 
we were ajyain able to get her to 20-30 in the right and 
20-35 in the eft: 

Q What did your physical examination findings on 
the 26th of December reveal? 

A There was still a little injection above, 
there were still some sutures. The right eye still showed 
that slight opacity back here. The anterior chambers were 
clear. The availed was intact. The intraocular pressure 
was norm.1. 

@) You say intraocular pressure was 13? 

A I use sa eis tonometer rather than an 
applanation, and it ‘ca. same principle as if I flipped 
you a basketball and sayd is this blown up, and you would 
stick your thumb in. If the ball is very blown up you 
can't stick your thumb in so you get a very low reading. 
This has all been worked out over the years. Schiotz 
was from Denmark and he deviled these tonometers. ‘The 
13 -- in my tonometer, a reading of 10 to 16 is normal. 
The higher the number the more normal the pressure. If 
it goes much beyond 16, then you think the eye is too 


soft and you start worrying about something 6éise. 1f it 


is under 10, then we start worrying about the sign of 
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glaucoma and you have to start worrying about that. 

(@) Is there anything else of significance in that 
examination on the 26th? 

A She had a little vitreous haze in the center of 
the right eye. That means reaction in the vitreous. 

Q What would the cause of that be? 

A Well, it means that there must be some inflamna- 
tion going on, irritation, something is causing the fluid 
that goes to form es eitreces to not be as clear as it 
should be. 

Q Is that the first indicition, Doctor, in the 
postoperative period of something with respect to the 
vitreous? 

A Well, one of the earlier notes, if my memory 
is correct, on the left eye on November 6th, which would 


be almost two weeks , about 13 days postoperative, there 


| 
{ 
i 
| 
| 
! 
| 
| 


Pst some haze. ‘That on the next visit had cleared. The 
oe day. 

Q Doctor, that was the left eye on November 6th? 

A 

Q This finding was the right eye on December 26th, 
is that’ correct? 

A Yes. But both cyes had untevooue the same ching | 


Qa Did you examine the retina on December 26th? 
' 
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A The retina in the right eye was all right and 


the left eye was okay all the way. 

Q Your next visit is January 9th, correct? 

A Yes. 

Q On January.9th what were your findings? 

A Mrs. Johnson came in stating that three days 
before her vision had gone down amd it was associated with 
her menstrual cycle, so she wasn't too alarmed about it. 
On examination the vision was down. ‘the right eye was 
now 20-100, the left 20-60. There was 2 plus flare with 
mild injection. The pressure was number 16. In other 
words, softer. We dilated her widely with neosynephrine 
and scopolamine nee confirmed the mild haze in the 
vitreous of the cigtt eye, and for the first time we picked 
up the mild edema of the macula of each eye. 

Q The macula -- 

A Is the part in the retina that does tne fine 
vision. In other words, in the right eye it would be 
here. It is on the temporal side of the nerve end. It's 
hard to point to. 

Q When you refer to temporal side, you are referring| 
to the outside? 

A Yes, excuse me, as against the nasal, the nose, 


Q Where the bone is on the side of your skull? 
t 
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A Yes. 

Q Doctor, do you have any opinion as tic cause 
of the mild edema of the macula in both eyes January 
Sth? | 

A Well, this is the characteristic time for edema 
of the macula to show up in the so-called Irvine-Guss 
syndrome which usually comes on in the third month or 
later. 

In other words; some edema of the macula in the 
immediate BREST period is almost routine. This 15 
why a person can have a cataract znd they say "I see great, 


but if you check them they rarely see better than about 
f 
». 


20-60 or 83, because having taken out the lens, which 1s 


a bulk, the vitreous always moved forward. That part in 
front of the macula tends to come forward and there is 
almost always a little edema there. 

Q However, on previous exams with respect to the 
bebina which you had noted in your office records 

A This is not the same. Hers were clear and then 
showed up. It would be about 10 or 11 weeks afterwards. 
I didn't add that up. Maybe it is wrong, but it is close. 

Q Did you preseribe any medication for that edema 


of the macula on that occasion? 


te continued the econopred four times a 


¢ 
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day. 

Q Econopred is a steroid? 


A Yes. 


Q In 1973, early in 1973, as this was, were there 


any treatments, that is recognized accepted treatments, for 


macular edema? 
A This was a debatable subject. Some people ‘feel 
that there is no treatment. Others feel that steroids 


help, in other words, cortisone type things. As you will 


> 


come to later, some people think that lazer -- but certainly: 


not at this early stage, you wouldn't consider it. Most 


of these tend to get well by themselves, 


f 
+ 
Q On January 16th you saw the patient again, is 


that correct? 

A Yes. 

Had her vision in the right eye changed again? 

A It was 20-80 now and 20-40 in the other, so they 
beth improved, and the examination was all right, except 
for the same mild edana of the maculae was still present. 

Q bid you continue the patient on econopred? 

A Yes. 

Q You saw the patient again on January 30th? 

A Yes. The vision was up again. It was up a line 


in the right and was the same in the left. 


SOUTHERN DISTKICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S..WARE, NEW YORK. N.Y. CO 7-4580 


« 
Be ee ee ee Pe eS a a ae te ee 
ane ere ene LES TARE a : 


2307 eS ne mW TEAR 
Oe NN RI hE LR: a SAAN IRSA AACE ane ee 


sae ct cc men an mt tent 


a 
ee . 
34 1140 Knapp ~ direct 
Q There was a further improverent, then, in the 
right eye over that 20-100 on January 9th, is that correct? | 
A Yes. It was now 20-60 minus 2. 
Q Were there any findings with respect to any other | 
portion of the eye other than the maculae on that occasion? 
A The eaeules were unchanged. In other words, 


that means there was still mild edema. 


Sse eae ne re ngeegepnomerampeensgnearerabnwne ere anna 


oe a a 


Q bid you continue her on cortisone or steroids? 


A Yes. 


Q Your next office visit was February 22nd? 


A Yes. 


Q On that es she was referred to Dr. Colenan, 
is that correct? | 
A Her vision had been cloudy, she said it was elesr | 
today, in other words, that it really definitely got 
quite foggy at times. When we eta her she ae 
20-80 and 20-80, 
. 


Q that represented a deterioration from the pre- 


vious visual acuity, is that correct? 


A Yes, yes, not as good. The examination, for the 


first time I described a little small line, the wrinkle 
in Descemet's that's up above. 


Q What's the significance of that? 


A That. probably means that at the time, whatever 
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had happened fe there, that would be unlikely ah the 
touching, it would be more likely that it had becn done 
with the scissors. The edema of the maculae was very 
definite. So feeling that I am not a retinal specialist 
and that Dr. Coleman-is, taking advantage of the fact 
that his office is in the same floor down the hall, If had 
him see her to put intravenous fluorescein, which is a 
dye that retinal specialists use to study the circulation 
of the retina. 


@) Was this done on February 22nd? 


Did the patient go to Dr. Coleman on February 
* 
Yes. He made two drawings of the vye, stating 
that there was leakage OU and he recommended trying argoi 
laser, and in discussing this he said that Dr. Reyan from 


Boston, who was the president of the Retinal Society, at 4 
3 


recent meeting had said this is a hopeful treatment. lt 
is terribly hard to judge any treatment. If you do sone- 
thing in the eye through some extremely extraneous cee 

it gets better, you can arbitrarily say "That was my treat- 
ment." It might not have been. It may have gotten well 


anyway. This is what makes it hard to judge. 


THE COURT; What do you mean by leakage 
£ 
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THE WITNESS: ‘That ieans that when he put the 


fluorescein in, the d..: -- we have some slides, 
would like to see them, your llonor. 

THE COURT: I just thought you ought to pelea 
it for the benefit of the jury. 

THE WITNESS: This edema of the macula that's 
described by Irvine-Gass is intraretinal ze 

Q Would you demonstrate it perhaps with the model, 
Doctor, where it is and.what it is, if you could? 

A I don't think you can with that. We might if 
we had a picture of the retina. ‘The retina is made up of 
many layers. There is a special limiting layer, then 
there is the be of the ganglion cells, then the 
anner, the flexifors or fiber layer and finally the outer 
nuclear layer, and then you get the sensory elements of 
the retina, the rods and the cones, and fina’ly the pig- 
ment epithelium. 

: Some people say the pigment epithelium belongs 
to the retina, some people say it belongs to the coroid, 
anyway, it is that level. 

MR. RHEINGOLD: Your Honor, the term OU means 
each eye.. 

THE WITNESS: Each eye. You make a distinction. 
OU means each eye. Everyone in New York says it means both | 


£ 
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eyes. his came up the other day when semeone said 
patient was 20-30 with both eyes. One eye could be 
blind. 
THE COURT: When you say leakage OU, what did you 
mean? 
THE WITNESS: I mean in each eye. 

Q The leakage comes from where gr would you prefer 
not to answer that question with respect to the retina? 

A Well, although I don't do retinal work, we are 
constantly going to conferences, both in our own institu- 
tion, and I am on the lecture i lot about motilitr, 
but the other subjects, aren't all motility, so I hear ali 
this stuff, and I have always been interested because 
Irvine is a personal friend of mine. In fact, I saw him 
in California last week. le was the one that first 


described the Irvine-Gass in 1952, I think it‘was. 


Q Is Irvine-Gass a particular type of syndrone? 


A Yes. This is edema that comes on usually follow- |; 
ing cataract surgery. After all, cataract is the most con- 
mon operation in which the eyes are opened. I don't know 
whether you could pick it up ona retina if you happened 
to open it up or not. I am sure it has been described 
in glaucoma procedures. But the number of cataracts 


removed compared to glaucoma procedures is very much in 
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favor of cataract, so it is usually considered to be a 


form of edema of the macula in which the fluid can be 


demonstrated with slit lamp examination and a contact lens 


oT 


to be in this layer, this is in vivo, ina live eye, not 
under the microscope after you have lost ai eye. You 
can see these. 

Now with fluorescein, this is, where Gass cate 
in, Gass and Norton, these are the two, Gass started when 
he was in Hopkins. He developed this technique or at 
least popularized it of putting the fluorescein into the 
vessel in your arm and then in a uekver of seconds you look 
in the eye and you cap, see with a certain colored filter 
that makes this stuff glow so that it is whitish -- and 
thin you can see these peencis that you wouldn't see. 

You certainly wouldn't,see the pooling. What is pooling 


t 


is clear fluid. ae . 


Q What vessels do you see in the retinal area? 


A You only see the larger anes. These are normal 
capillaries. 

Q You are seeing vessels, then, are you not? 

A You don't see a capillary. But you see the leak- 
age which comes from a capillary. At least I don't see 
it. Maybe with enough magnification it's possible, I 


SU, pose Py 
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Yhat's the fluid, and the source of the sluid 
Leakage from the capillaries in this flexiform 


Vlik COURT: _ So the edema comes from leakage of 
blood into the retina? 

THE WITNESS: No, sir. If it were blood, you 
would have red blood cells. If you know, there is plasina, 
you know, where people are sensitive, they don't want to 
give them the blared cells, they can give them the plasma, 
which has protein in it, albumen and gobulin, a lot of 
other chemicals, but it is primari:ty also a very light 

vf 
straw color. 

THE COURT: The injection causes that ts color 

fluorescein so that it can be seen? 

THE WITNESS: Yes, Sir. 

Q Doctor, is there any known cause or is the cause 
this edema or Irvine--Gass syndrome known? 
A No. 
Q Doctor, the Irvine-Gass symdrome is usually only 
described with respect to the macular edema in people 
who have had cataract surgery, is that correct? 


A It is a particular form of macular edema. 


Microcystic, so to speak. Actually, these cysts come 
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pretty big, in some of the slides we Show. 

Q boes macular edema or Similar macular «i 
maculated disease, occur in eyes that have not had 
cataract surgery? 


You can get macular edema with many things, but 


the so-called Irvine-Gass or microcystic I believe -- again,' 


# 


I am not a retinal specialist -- is limited, certainly as 


far as Irvine-Gass goes, is limited to delayed appearing -- 


RSE -gececomnil 


Lo 


they have occurred as late as 10 years following surgery, 


according to one article I read. 
Q Doctor , following the e::amination of the patient 
by Dr. Coleman on the 22nd, was some treatment recommenda. 
. 
to the patient? 
A Yes. 
Q Would you tell us, Doctor, following the cexami- 
nation, did you confer with Dr, Coleman? 
. 
Yes. 
Did you confer with Mrs. Johnson? 
A Yes. 
Q Would you tell us when and where that discussion 


place? 


A .It took place on the second floor, and I think 


. 


it was right in my doorway. 


Q Who was present? 
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I think all four of us. Mr. and Mrs. Jonson, 
br. Coleman and myself. 

Q Would you tell -- 

A q told — that Dr. Coleman had recommended 
that he try and see if he could stop this leakage by 
applying the laser, and that I thought that was a good 
idea. 

@) Were arrangements made Or was an appointment hae 
for this treatment thereafter? 


A Yes. In fact, I think that had been made, as far | 


as I recall. 


e) Doctor, you were away for some period of time 
vf 
thereafter? 


A Infortunately, I had made commitments to go out 


and talk in two places on the west coast. Yes. 
Q When did you next return to your office and see 


the Johnsons? 
ba 


A I returned to my cffice before this, but I did 
not see them until -- this has to be backwards womewhere, 
yes, it is, they got typed in the wrong order -- I got 
back but I did not see her until April 16th. I think she 
had just seen Dr. Coleman. I did not see her until the 


16th. 


Q Then did you continue to see her for some period 
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of time thereafter? 

A Dr. Coleman saw her on the 16th and then she came 
down and I saw her on the l6th. I thought her eye was 
more injected and the internal was -- for the first tine 


that I had seen her, although Dr. Coleman had seen it in 


my absence, she had now what we call bedewing or tiny 


cystopic droplets of water between the @pithelial cells, 
that's the outside of the cornea, indicating that her 
epithelium was no longer working well. The inside of the 
eye was murky so that you couldn't really retinoscope 

her and get a decent reflection. 

So Dr. Coleman, once he had seen this vVitritisz, 
had been worried about what might be causing it, so he 
had stopped the cortisone or drops, and as the condition 
seemed to have deteriorated, I restarted them. 

THE court: You did what? 

THE WITNESS: Restarted them, I checked her 
in approximately a week. 

Q Did the patient continue under your care until 
sometime in June? 

A Yes. 

Q ‘When was the last time you saw the patient? 


A June 14th. 


Doctor, could you. indicate in that interval 
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between April 16th and June 14th what generally her course 
Was? 

A far as the left eye goes, everything 
was fine. 

Q Did vision improve in the left eye? 

A The vision in the left eye on Hay 8th was 20-3 
minus and the right eye was less than 20-400, but you couiil 
almost get a shadow with the retinoscope. It wasn't clear 
enough to call it one, but that would indicate that the 
steroids were helpine. I could now see into the right 
eye and it was hazily all right. : couldn't see well. 

The left eye showed a slight macular change where Dr. 
Coleman had used che laser, in other words, a chunce in 
the pigment. , 

Q Doctor, do you have an opinion as to whether 

or not the laser therapy on this patient's eye was of any 


benefit to her? 
bp, 


* 


A Well, as I told you, the visual acuity obviously 


improved a great deal. The retinal picture became more 


well defined and less edematus. You could say that this was; 
due to the laser or that it would have occurred anyway. 
I don't know how you can answer that question. Certainly 


. 


it had not damaged anything, 


Q 
Q Doctor, you concurred, I take it, in the laser 
' 
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treatment to this paticnt's eye 
not sa? 

On, yes. 

What about the right eye, Doctor? 

It went down to no shadow on the 24th. 

What's the significance of that and what does that: 
inean? 

A That means that there was So mucn a not 
just in the cornea but in the vitreous -- sne had a very 
Severe vitritis, oe type of thing. She had some faze 
in the pupil below. Yhat's the first time we had ever 
noticed that. 


sf 


In other words, she had an inflammatory reaction 


of undetermined etiology. 


a 


@) The term corneal edema has been used. Could tat 
also be used to describe what was going on in the rigut 


eyc? 


3 


. 


a She did have some bedewing of the epitheliun, 
but that wasn't enough to explain all the other changes. 
In fact, it could be the otiier way around, that the 
inflammation inside the ey@ could further damage the 
endothelium -- not damage it as much as handicap it or 
impede itsfunction. ‘rhe endothelium is the pupil of tie 


eye. 
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In other words, it 18 what pumps the water out 

of the cornea and keeps it clear. The term you were using 
yesterday of Fuchs dystrophy. For generations 1t va: 
thought to be of tie epithelium. it wasn't until much 
later that they found out that it was’ the endotheliun 
that went and then following that -- this came with better 
methods of optical examination. 

Q Doctor, we also discussed yesterday or the ques- 
tion arose yesterday of endothelial dystrophy. 

A Radethelial dystrophy is the precursor of Fuchs 
dystrophy, or perhaps Fuchs is the name that's put on it. 

Q Is there any known cause for either endothelial 

vf 
dystrophy or Fuchs dystrophy? 
Not to a) beedede., 

(2) Doctor, on June 14, 1973 you saw this paticnt tor 
the last time, is that correct? 
A I now realize it, yes. 
) Doctor, had you scheduled for this paticnt a 
conslutation with any other doctor? | 

A Well, Dr. beVoe, I think he was still our pro- 


fessor in 1973, is an expert in lots of fields, but the 


cornea is-his prime interest, and as we operate on the same 


day every Tuesday, I had been discussing Mrs. Johnson with 


him, and I had actually wanted him to see her, so we 
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actually had arranged through his office to make sure ie 


was there, because once we tricd and he wasn't 


Q This was arranged for what day, Doctor? 
Exeuse me. I will have to look. 
Q Doctor, your records indicate July 11th. 


A Mrs. Johnson told me that she was going up to 


New Hampshire to get away from the hot weather, and that's 


‘ 


& 
wny we bad given her four weeks. So that woild Le 


correct. 
2) Mrs. Johnson did not appear for her appointient 
on July Lith, is that correct? 
No. Sel ee 


* 
The appointment then with Dr. DeVoe was can- 


Yes. 


Doctor, following June 14th of 1973, did you 


any further contact with‘either Nr. or Mrs. Jobnson? 


A No. 


@) At any time following June 14th of 1973 did you 


receive any request .from Dr. Sears or any other physician 


for your medical records relating to Hrs. Johnson? 


No. 


bid you discharge Mrs. Johnson from your treat 
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lio. 
Doctor, you are aware, are you not, of her sub- 


sequent course? 


3) Do you have any opinion, Doctor, with respect 
to the cause of the condition that developed in Hrs. 
Johnsons's right oe that eventually necessitated corneal 
transplants? 

A Could you rephrase that? Did you say do 1 have 

4 
any idea of what usnt on? 

Q Yes, or pee opinion. 

A Well, my opinion is, from the way her cornea 
behaved, that she undoubtedly had deficient endotheliun. 
Yhere are now modern research ways, and I don't think 
be hae gotten to the clinical level yet, where they can 
look in and tell how many endothelial vessels there are 
in the back of a cornea. I couldn't -- the mosaic you 
get by indirect illumination could tell you whether it 
was an abnomaal pattern, but I would have no way of 


guesstimatiny the numbers, whether it was normal or not. 


Then the intlammation plus, according to the 
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record, she developed qlaucoma -- Well, glaucoma aloud -- 
acute glaucoma, the reason you see halos around lights 
is because you have fluid in your epitheliun, 

re) Ciduedas wan the increase in intraocular pressurc? 

A Yes. 

CG And that manifested itself in the paticnt's 
right eye, is that correct? 

A lot in -- it did subsequently, but I never caught 
it up. We took it practically every time, even though it 
was quite a feat, Geasaienekiy, I have notes here, 
squeezing, indicating that it was very hard for Mrs. 
Johnson to relax. this is a common thing. Lots of 

al 
patients have this. But it does artificially raise tle 
pressure because if I hand you the football to see if it 
is blown up and I hold on tight to the other end, you are 
going to think it is hard, and I let go and it is soft. 

Q Doctor, wnat if anything would be or could he 

3 
the cause of the subsequent elevation in Mrs. Johnson's 
intraocular pressure? 

A Well, this vitritis and uveitis that she nad 
evidently caused synechia. She did not have synechia 
when I was looking at her. 


fa) What is syaecchia? 


A What's aducsions of the iris. It can ibe a 
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posterior synechia where, in other words, the iris stich: 
to -- where thie iris sticks to the back, either the les 
or in this case the hyaloid, or it can be out here in the 
periphery, and it can stick to the cornea. ‘then it is 
called an anterior synechia. 

Q Would that also be an adhesion? 

A It is a form of adhesion, yeq. 

Q Yo a certain extent are adhesions a normal 
accepted postoperative event? 

A If you gonioscope your patients, you will aimost 
always find a few adhesions between your iris anu your 
wound. There isn't Bet much room. But significant 
adhesions are nota oe part of cataract extraction. 
The worst synechia we see leading to total occlusio. of 
the pupil is just a uveitis. This is why you dilate tie 
pupils or one of the reasons you dilate it. * 

Q Could an endothelial dystrophy be a contributing 
or producing cause to glaucoma? 


A io. would say it would be the other way 


around, that glaucoma would aggravate a tendency to epi- 


thelial or endothelial trouble. 
Q  . You are familiar with Dr. Sears‘ notes, are 
you not? 


A I have ret Clitcia. I naven't read them in the 


gu2 8b Knapp - direct 
two weeks, I don't think. Whenever we yot then. 
read them right away. 
Q Dector, what 1s guttata? 
Vell, if the endothelium is sparse on the. back 


of the cornea, you can get these excrescences of that 


membrane that's laid down, and this looks like an empty 


space separating the endothelium when you look with the 
slit lamp. Frequently there is a bronze coloring and 
quite often there are pigment specks on it. 

Q Doctor, at any time prior to June 14tn, your 
last visit with the patient, going back to vour first 
contact with her, on slit lamp examination, did vou find 
any evidence of guttata? 

A Never. I will say that following -- when I got 
back from being away, when I saw her on April 16th, she 
had enougn trouble in her cornea so you would — had 
trounie seeing guttata, had they been there. 

Q Doctor, did you -- 

A Prior to that I had been able to see, and I 
had never seen it. 

QO Guttata? 

A. Yes. 


Q Doctor, an operation, a corneal transplant, was 


performed on ilrs, Jouauson at Yale-New Haven Medical 


Te TEP UC te be bee Eevee ee 
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Center on January Sth of 1974. Are you familiar with tiat? 

A ¥cS. 

Q Diu I furnish you with, from the Yale-New Haven 
Hospital record or Or, Sears‘ record, a copy of tlie path- 
oloqy eoort for that portion of the cornea that was 
removed from Iirs. Jonnson's eye? 

A + one that, but I would not Le able at this 
moment to recall the details, except that I was pleasantly 
surprised that there was just a wrinkle in the cornea -~ 
not surprised, but happy to see that was confirmed, beVoe 
had thought it might be epithelium having grown in, and 
I said 1 didn't eet th t could happen that quickly -- 

MR. RUE INGOLD : Your Honor, hearsay betveen a 
third perty -- 

(Record read.) 

Vib COURT: ‘he jury will disreyard wnat he said 


about DeVoe and what vevoe thought. 
3 


. 


MR. RHEINGOLD: Also, your lionor, the witness was 


talking about a record, operative note or a pathology note 
of Dr. Sears which was previously offered but has not ae 
in evidence. 

[THE COURT: That testimony will be received 


. 


ject to offering of the exhibit. 


MR. biEGOS: ‘That record, your Honer, should 
t 
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part of the Yale-New Haven Hospital record which is in. 
evidence. 

HMR, WIEINGOLL: Ho. LL offered it as Plaintiff's 
Exhibit 4 and Mr. Beqos objected. 

MR. BEGOS:* We don't have a complete record and 
we don't have a legible record. 

MR. RHEINGOLD: Your Honor, it is either in or 
not in. 


VUE COURT: Are you withdrawing your objection 


to the offer at this time, Mr, Begos? 
MR. BEGOS: Not until we get a complete record, 
wecause 1 don't meaty yesh there is a pathology report in 
. 
that record that has been delivered nere Ly the Yale-levw 
Haven Medical Center. 
MR. RHLINGOLD: Your Honor, there is also the 


same patnoloqy note that was part of br. Sears’ recoriis 


wnich we offered «a Plaintiff's Exhibit 3 to which tr. 
bs 


Beqos also objected. 
MR, BEGOS: Can I have the pathology report? 
You nave the record. 
MR. RHEINGOLD: ‘he court has them, Right here, 
- MR. BLGOS: i have no objection to the pathology 
report of the Yale-New Haven Nedical coukee of January 


13th going into evidence. I offer it. 
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Tit COURT: That is only a part of the 
Do you want to offer it separately? 
Mi. UEGOS:. Yes, your Honor. Until ¢ gec tne 
whole record, | 
Wu: COUR: Any obiection to the offer or the 
pathology report? 
HR. RNBINGOLD: No. 
hi COURT: All right, 
(Defendant's Exhibit E was received in evidence.) 
BY Mk. bLGOS; 
() boctor, in that section of the cornea that was 
removed from lirs. Johnson's eye for the transplant, the 
: “4 : 
pathologist a that section of cornea, did he not? 
A Yes. 
Q Is there any evidence in the pathological exami- 
nation of that section of cornea of guttata? 
A J am not sure this is the correct one because 
uw) 
it says bullous keratopathy with corneal scarring and 
evidence of previous corneal graft. That's not typed very 
well but that's what the word looks lixe to a This 
could be the second button. 
ee Couns What's the date of that, Doctor? 
VUE WITNESS: Date received, 1/13/75. I think 


the first corneal was done in January of '74. 


GOULM IN GIN VRICT COMMT RERPOIT Eta CS CONIC T Het e 


: both ty Big aele HL A Veter te a, ee 


lhjb 93 20 Knapp ~- direct 
J rt 


THE COURT: L assume you want to withdraw that 
exhibit and offer another one? 
MR. BuEGOS: I will leave that exhibit in. 
have to get the 1974 pathology report. 
WH COURT: It's not there? 
MR. BLGOS: Yes, it is. 
MR. RHEINGOLD: No objection. 
(Defendant's Exhibit F was received in evidence.) 
THE WITNESS: Do you want me to read the micro- 
scopic oraninitiout 
Q No, Doctor, Just tell us whether there is any 


indication by the pathologist who reviewed the tissue of 


vf 


guttata. 
A No. 


MR. BEGOS: I have no further questions, 


THE COURT: We will tecke our afternoon break now, 


Ven minutes. 


8 
(Recess. ) 
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sh BEGOS : Your Honor, may T reopen 
direct tor two questions ? 

THE COURT: Yes, you mav. 
BY MR, BEGOS: 

a) Doctor, do you believe that vou complied 

with community nractice in the ophthalmological community 
in New York in 1972 with respect to the performance of the 


two operative procedures on Mrs. Johnson? 


MR. RHEINGOLD: Your Honor, I move to strike 
the answer,! didn't have time to ohject, because it is 
a self serving question. 


i { 
%. 
THE COURT: Overruled. 


a) Noctor, with respect to informed consent in 


this community in 1972, do you helieve that you complied 
with that standard as practiced by other ophthalmological 
surgeons in this community in 1972? 

: MR. RHEINGOLD: Ohjected to on the same 
basis, and the further basis that that is ner the 
standard by which the doctor is to he judged. 

THE COURT: I am not sure the question is 
cicix, since it refers to informed consent. Do you 


understand what the question means and its reference to 


informed ccnsent? 
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THF WITNESS: Yes, Sir. 


THE . COURT: What do you understand that it 


THE WITNESS : Tt means that we have told 
the patient what the “chances of success for the operation 
are and that we are willing to ansewr any questions they 
ask, we neser elaborate the various catastrophies that 
can haprnen, but if they ask abeut anything, we are very 
qlad to tell them everything they want to know. 

THE COURT: You are defining now the 
standard of informed consent. Is that correct? 

THE pect aussi As I understand it. 

THE COURT: he question I will permit. 

I will overrule the objection. 

Will you answer the question? Did vou 
conform to that standard’ 

THE W.TNESS: Yes. 

(@) Doctor, you have had discussions with other 
ophthalmologists with respect to what information 
they give to a patient with respect to.a particular 


surqical procedure, have you not? 


A ° Not prior to 1972. The last two vears were 


the so-called malpractice crisis, yes. 


MR. RHEINGOLD: Your Honor, I obiect to 
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that. I move that it be stricken. 
THE. COURT: The jury will disreqard the 
reference to the malpractice crisis. 
MR. BEGOS : I withdraw the question. 
THE COURT: You may cross-examine. 
CROSS-EXAMINATION 
BY MR. RHEINGOLD: 

J Q Pr. Knapp, you say that your practice back 
in 1972 in performing cataract extractions was to tell 
patient the chances of success but not to elahorate on 
various catastrophies, is that correct? 


A Yes. i 
‘ 


j 
i . 
u a) You say that was except if the patient esked? 


If the patient asked, then you would tel: them the varicus 
catastrophies? : 
= Yes. Anything they wanted to know. 
. | Q How would a patient be able to ask you 
shout the various catastrophies? 
A ” They could say what happens to the people, 
the ;emainder, the difference between 100 and 90. 
i 
J ce) Did you from time to time have some patients 
who asked: you that? 
A Yes, indeed. 


Oo Dad vou find a qood deal of difference in 
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your patients as to how talkative they were? 


A JT think that's true, yes. 
ca) Do you from time to time have patients who 
are what you might call plain folks whe just relv on 
you? 
A Yes. 
fo No you have people who don't even know enoush 
ophthalmology to be able to phrase questions to you? 
tie No. 
“a 0 Do you ua have a patient who so stands in 
awe of you that he is afraid to ask a question? 
A No. 
: | 
eS. How do you make a judgment that you don't have 
a patient who is ntceta tu ask questions? 
A Most of our patients talk. 
fa) Are you able to tell some of those patients 
who aren't particularly fluent? 
, UA TI thought I was. 
(@) When you run across one of these patients who 
\ 
take what you say without asking any questions, do 
you increase what it is that you tell those patients? 
A . No. 


te) Do you increase what it is that you tell a 


patient if the surgeon is elective? 
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Is this cataract surgery here elective? 
A Absolutely. 
@) No you increase what you are tellina a nerson 


if they are aged 40 as compared to age 70? 


s 
Lad 


A No. 
vO ‘ Would you increase what vou are telling a 
person if he is a layman compared to a doctor? 


A It depends on -- you mean a Aoctor of medicine? | 


. 


“oo Yes, who was a patient of yours. 
A I would probably tell the lay person more. 


You would hope that the professional person wouldn't 
f é 
* 


need it. 


@) How much less did you tell these two doctors 


on whom you did bilateral cataract extracions than you 
told Mr. and Mrs. Johnson? 

A The professor from Bucharest came in asking 
fae cataracts, and we didn't discuss anything else 
except how lonq he would he incapacitated, how soon he 
could get his contact lenses. 

i a) Did vou ask him what his vision was like? 

A. Before -- I had examined him before we went 


into this. We knew he had cataracts ‘and he was down 


around 20-60, 20-70. 
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Oo Doctor, these various catastrophies, as vou 
say, you were well aware of them? 
A Very much so. 
yo Over thn years of your experience, you had 
heard about them happening in other neople's patients, 
yours aside, isn't that true? 
: : 
YY 6 You knew, for example, that there was a small 


risk. put a definite risk that a person micht ao lind 


as a result of cataract surgery? 


A That's correct. 
y 


sf O That's gomething you didn't st -e to Mrs. 
s 


Johnson, isn't that true? 
A I said she could lose her eyes. 


You said to Mrs. Johnson she could lose her 


Yes. 
When did you say that? 
A Well, the routine I ao through with everyhody 
is that this is a minor operation as to life but vou 
oan lost your sight, because this is a major operation 


as far as .the eve goes. 


. 


¢ 


» Oo You are saving, Doctor, now, under oath, that 


back in -- was that September, 1972 -- you said to 
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Mrs. Johnson you could lose your siqht? 

A I tell this to everyone. 

(a) You have a specific recollection of having 
a conversation with Mr. aud Mrs. Johnson? 

A No, I can't remember four vears -- 


Zz 


7 o In fact you don't remember that day when they 


were in your office, do you? 
A I remember their both sitting there and 
talking to them. 


vO No you remember doing an eye examination 


in September, 1972? 


A Not without lookingq.at the record, no. 
, » 


yO So you had to look at the record to refresh 


tour memory, didn't you? 
A Ahout' that, yes. 
/ 2 Rememher when you said that you were told by 


< 


Mrs. Johnson that she couldn't read a newspaper, that 
3 
vou got by refreshing your memory lookira at your 
records, didn't you? 
A Yes. 
f 9 You don't have any recollection sitting here 
today of her sitting there ana telling you that, do you? 


It was her first statement when she walked in. 


That's based upon reading the records, vou 
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just said, isn't that so? 


A Well, I also remember her telling me she 


had trouble driving, which T didn't write down. 


~/ OD Do you remember now sitting there that she 


told you back in 1972 ‘that she couldn't read? 
A Yes. Read newspaper. 
ae. You also recollect now but you didn't write 
it down that she told you she had trouble driving? 


A Yes. 


Ne 


9 Is there anything else that vou didn't write 
down that you recollect now that she said to you? 
MR. pine On that visit? 
re] On that visit of September, 1972. 
A No. 
Lf re) Doctor, on that day do you recollect Mrs. 


Johnson saying to you that she was afraid of surgery? 


anaes et or maar neta 


A 1 don't recollect it, but I think this is a 


3 
very common reaction. We would all be afraid of surgery 


on ourselves. 
# 


Nid you give reassurances to Mrs. Johnson? 


Yes di 
What type of reassurances did you qive her? 
By telling her the percentage was all in her 


favor, percentage of success. 


-ccuciuetemuiutmarmetitinamaimuinnaarstshisnainttr tir en At ne erg gO 
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Jo Doctor, I don't helieve you were here when 
she testified the other morning, but she said you 
said that the success rate was 95 per cent. Is that 
what you said? 
A I miqht have. I usually say over 90. 
va When you were on the stand here today, you 
said bad results in 5, 6 or 7 per cent Qf the patients. 
A That would mean over 94. 
vd 0 95. if you only have a 5 per cent bad rate, 


isn't that true? 


A That's right. 


4a Isn't it 4, fact that vou told Mrs. Johnson 


that this was minor suraery? 
A It is, as far as life and death. 
Are you stating under oath that you told her 
that as far as her eyes went, it was major surgery? 
A Absolutely. 
Sf 0 And that she could go blind? 
A Yes, : 
we Do you remember answering interroqatory 
questions, Dr. Knapp, at some earlier phase of this 


case? 


No, but I am sure you are going to remind 


ers 1019, 
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ia) Right. 
Doctor, do you have your office folder in 
front of you? 
A Yes. 
© Weren't you asked by Mr. Shiavetti's office, 
Mr. Beqos' office, to draft up some answers to questions 
which I on to you? 
A Yes. 
f 
v4 Q Dr. Knapp, are you able to find there 
Ee 28 and its answer? I will read the 
question and then T wll read you the answer which vou 
gave, [octor. Peryene you can follow alone ‘n your 
own handwriting in your own folder there. 
A I have the typed copy. 
MR. RHEINGOLD: Your Fonor, I am reading 
from an interrogatory previously read to the jurv, No. 


set of interrogatories and the answers civen, a sunple- 


mental answer. 


i 
./ 0 2RA. What are all of the explanations ana 


statements you made orally or in writing to plaintiff 
about t he proposed cataract suraeryv hefore it was 


performed in either eye? 


. 


A. Told hetter than 90 per cent chance 


of success without listing specific causes of fajlure. 
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RB. Please state all risks, side effects, 


benefits and alternatives, including non-treatment, af 


anv, which you gave her? 


The answer, Doctor, to P under oath is 


“Same as above plus it is an elective procedure that is 


done when patient desires it hecause of visual handicap." 


y Nave I read correctlv the answers which 


you gave? 


A Yes. That"swhat T have typed here. 


9] Nowhere amonq those answers did vou state 


Factor enna a 


that vou told her that she conld ao hlind or lose her 


vision, isn't that true? 
4 
% 


A That's correct. 


, 


se Poctor, did vou tell her on this occasion 
in September, 1972 when you had this conversation 
that there was nothing to worry about in this surqery? 


A I know that's what she told me, but of:viouslyv 
b | 


she had something over 90 -- a residual from 90 per 
cent to worry about. 
a (a) She told you there was nothing to worry 
about? 
A. No. i said that ther- is nothing to worry 
about, except that there was only a an-odd per cent chance 


of success. 
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@) Do you deny that you said to her there was 
nothina to worrv about ? 

A We do_everything we can to reassure natients.. 

78 Doctor, how did you question Mrs. Johnson 

when she came into your office that day on September 1f, 
1972 ahout what her vision was like? 

A I can't recall that, except all I have is the 
history here, which she said she was much worse. 


; 
\/ Below that in your records you have “unable 


—- 


<— 
to read newspapers"? 


A Yes. 
2) Ts that;a statement to your nurse or to you? 
A To me. . 

WO Did vou ask Mrc. Johnson "How can vou see 
out of your richt eye, how do vou see out of vour left 
es : 

No. 


That was not your practice then, was it, 


I tested each eye separately. 
Was your ultimate criterion in doing this 
eye operation the subjective report to you of the patient 


about her vision? 


A No. It was the finding that she could only 
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see 20-60 at room conditions with the better eye. 

‘@) Doctor, are you saying that it was that 
visual acuity reading and not the plaintiff's complaint -- 
Mrs. Johnson's complaints to you that determined that 
you were qoing to do the oneration? 

A Well, if her complaints didn't fit the nicture, 
I'd look for another cause. . 

‘@) Pid vou state this mornina on vour direct 
examination that the operation is up to the patient? 

A Yes. 

@) When the patient is sufficiently handica-ned 
with her vision, that/s thetime you do the oneration? 

A Yes. 

Q Could you have asked her to let's sav place 


& 


her hand over one eye and then over the other eye and 


tell you what her vision was like? 


A This is what we do when we test the visual 


acuity of each eye. We don't use our hand, but we 
use a cover. 
: e 
0 Nid you ask her other than reading the chart, 
that Snellen chart, did. you say “What's it like when you 
try and read, Mrs. sonnnen: with just vour riqht eye"? 


A That was the eye she was seeing with. 


Nid you ask her what happens if you cover up 
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one eye and you just try and do your household chores 
with the other eye? 

A No. : 

(a) Noctor, aS a matter of fact, you testified 
this morning, I helieve, I wrote it down, I think I have 
it accurately, you assumed it was both eyes that were 
involved, isn't that true? . 

A I assumed she was using hoth eyes. 

(@) That when she reported to vou that she had 
vision troubles, you assumed she was reporting to vou 
about both eyes? 

A Yes. ¢ 

Q You didn't test that assumption that vou made 
plenty other than what you did with your visual acuity 
test? i 
A No. ‘that 'sthe routine. 

Q Doctor, a simple question to her about what 
do you see out of your right eve alone could have 
revealed : considerable amount of een e e to you, 
: ‘ 
wouldn't it? 
A.) oOWe tested that, and we have known that for 
over a year the left eye has been poor. 


0 That's right. But did vou ask her what her 


vision was like driving, housework, out of her riaht 
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eye alone? 

A It was qettina to the point where she said 
it was much worse. 


(a) Doctor, I don't helieve vou were here, hut 


I am sure you have been informed that Mrs. Johnsop 


stated under oath that she could see out of her 


right eye to read, to drive and do housework. You 


didn't hear that, did you? 


SS 


dont ri 


9 Do you think that's a falsehood? 


MR. BEGOS: I object to the form of that 


question, the characterization of one hy another of -- 


! 


THE COURT: Sustained. 
f 
* 
re) Do you think that her statement as comnared 


ene A a 


to what you have down here in writing, Doctor, is a 
failure of communication between two parties, the patient 
and the doctor? 


A I read some of her testimony and she had 


coccinea mm amnesia nse 


“ 


forgotten a great deal. I’ don't know how she could 
remember how well I tested her. 

Q This is not a case of her foraetting some- 
thing; Doctor. She made a statement about her ability 
to drive and read. Let me ask you this question, 


Doctor. If Mrs. Johnson had said to you or the hypotheti- 


cal patient came to you and said "Out of my right eye I 
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can see, I can read, T can drive, T can read a newspaper, 


I can read my school reports for my children, I can 


read the mail," would you have performed a cataract 
extraction of that eye? 


A I wouldn't perform one on either eye. 


9) It wonldn't make a hit of difference what 


the visual acuity was or whether there was a cataract 


in the eve if the patient said "T have satisfactorv 


ei: 


vision on that eye," would it? 

A For two years we have heen followin. her. 

ca) No matter how long the History is, fr. Knanp, 
the patient savs to.;you "t have for me in my lifestvie 
a satisfactory vision." You wouldn't perform cataract 
surgery, isn't that true? 

A Yes. 

(9) In fact vou have said you wouldnt even 
tough the other eye even though it midht have a cataract 
on it? 

KR. “his is what we were waiting for, for the good 
eye to get bad, or the better eye to aet bad. 

(@] If the patient says to you "In my better eye 
I have satisfacgory vision,and as my life goes with 
these two eyes, I have satisfactory vision," then even 


though you saw some opacity in the hetter eve ,voy 
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wouldn't oprerate, isn't that true? 
A That's correct. 


9 ac wouljn't make anv difference whether it 


was a cortical cataract, a nuclear cataract or a 


posterior subcapsular cat -ract? 

A That's correct. 

a) ‘ntehoadh as you said Mrs. Johnson had a 
posterior subcapsular cataract, if it didn't interfere 
significantly. subjectively, with her vision, then it 
wouldn't be an indication for performing that operaticn? 

A She had had the posterior subcarsular 
cataract ever since I had known her. 

fa) That's right. On the first three visits 
it had not interfered enough with her vision, accordin 
to your tests or according te her subjective testimony 
to justify a cataract extractior” 

A That's correct. 

(a) Doctor, how much change had there been in 
her right eve from the time you first saw her in June, 
1970 down to September, 1972 -- 

A It had qone from 20-25 to 20-49. 

Oo ° Let's take corrected vision that you have 


qot in here. Is it correct that it had aone over those 


four periods from 25, 25, 25, 30? 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOINE 


; EN caste 


Se ee ato ee Seer ees Nee ee OES ey ck Pee 


at erenee 


j 
| 
i 
i 
$f 
ti 
i 


nn ea sac noenndreseineaoen ae 


Knapp-cross 

Yes, but that's with the lights out. 

You're readina with the liaqhts out, the way 
you say you tested her, when it only went up one line 
on the eve chart me isn't that true? 

A Yes, : 
a) Docter, I am showing vou what's previonslv 
been admitted into evidence as Plaintiffs' Fxehibit 6. 


That one tine, TIT don't know if vou are familiar with the 


‘form of this particular chart, would be the difference 


between 20-25 where my finger is and 29-309, that is to Sav 
just above and below the qreen line, is that correct? 

A Yes, : 
vf 
9) Doctor, I know I had you talking about 


corrected vision and I will come hack to that in a minute. 


‘In her left eye with corrected vision from the time 


that you first had seen her to the time that ,ou suaqested 
Surgery, had her vision cone corrected from 29-39 to 
3 
20-4002 
A Yes. 
‘@) Would that be on this chart as I am holding 
it up in front of the jury from that line riaht above the 
green line to the hiq EF at the top? 


A The big E could he either 20-200 or 20-400, 


That looks like a 20-200. 


t 
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2)  atand corrected. That's 20-209, 1s 
20-400 something that's substantially hbiqaer than that? 
A Just about twice the size. 
fa) That re her left eve, Dr. Knapp, was a 
substantial diminution of vision, is that correct? 
A Yes. 
fe) ' Certainly if that were the only eye she 


had, a cataract extraction would have been called for? 


e 


| 
| 
A 
i 
i 
ti 
i 
I 


A Yes. 


. 


@ Doctor, when you did measure her corrected 


vision in September of 1972, I take it from yournotes 


that you measured it both at distance reading and at 
® 
near reading, is that correct? 


% 


A Yes. ° 


(@) When we say distance, is that readina this 


type of Snellen chart that vou just looked at? 


een erarncatenaguontoccnatevat 
ee 


A I use a projector chart, but it's the same 


* 
thing. 


Laser tes 


a It is a slide and you project it on a screen? 


1 


A Yes. 
9) Was her reading the same hoth when vou had 
her read something near and reading something far? 


A With the richt eve she was still able to 


read 20-30 minus. 
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= LS 


oO When you had her with that Aistance readcina, 


you used a lens with a diopter point 75, is that 


on: endemic rsa 
munpusienderenarenegnenaistniai asa 


‘correct? 
MR. RHEINGOLD: Just so the record is 
Clear, your Honor, I have been reading from Plaintiffs’ 


Exhibit 2 in evidence. 


<a 


2) That's not a particularly stronq lens, is 


en 


A It is considered an insianificant one, 
unless you are pe old. 

ra) Nid you try to improve her vision with 
stronaer lenses? | ; 

A This is the best one T could find. This 
is the total refraction. It isn't just picking one 
lens. 

Q You tried a variety of lenses, and you found 
that a relatively weak lens would aive her a 20-239 
Aare reading? 

A That's with the liqhts ont. 

Q All riqht. Doctor, why do you << that 
that was done with the lights out? 


A __— ‘The optics of the situation are simple. 


0 I am going to interrupt you hecause I didn't 


phrase my question properly. On what basis do you 
{ 
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testify to this jury that this particular measurement 
was done with the lights out? 
A Because that's my routine in the office. 
ia) ek os you have the oriainal of yvour 
records in front of you? 
A Yes. 
@) After where you have written 20-30 minus, 
you then have written with liqhts down, is that correct? 
A Yes. That's in addition. 
(a) When did you put that on there? 
A I don't remember. 
Sometime after this lawsuit was starte?? 
I can't. answer that, but I would quess ves. 
After the lawsuit -- 
A I had not looked at the record in between. 
0 This record is something that your secretary 
typed up based upon notes you dave her? 
A Yes. 
(a) aot os had rot typed with lidhts down? 
' 
A That's right. 
(a) You wrote it in later, is that correct? 
A °° Yes. 


(@) You didn't write with lights down in the 


section where you had her near reading for that date, 
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did you? 
A the near licht is behind the refractor. 

You don't turn the top liaht on. You just turn the 

one behind her. nh comes from behind her richt shoulder. 
ca Back in 1970-1971, when you did the 

veeting at her lens corrected inter riacht eve, vou 

didn't write the term with lichts down, did vou? 
A There was practically no difference then. 

I was explaining the difference. 

(9) You rare you think now, thinking hack on it, 
vou probably put this comment. “With lichts down" on your 
notes after the ie started? 

s 

A I would quess ves. 

Q Doctor, you did not make a similar addition 
to your entries in the Columbia Presbyterian record, dic 

? Now IT am referring to Plaintiffs' Fxhibit 1, nace 

Do you have that record there, Doctor? : 

A T don't see that one. 

a) I am handing you Plaintiffs‘ Exhibit i; 
Doctor. Dr. Knapn, in Plaintiffs’ Exhibit 1 there is 
a typed entry, is there not, in the record? 

A: My sdcretary merely summarized the findings 


. 


of that examination on the }8th of Septemher, so they 


should be identical, hut I don't chanae a hospital record. 
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That's not my personal record. 


.@) But certainly after the lawsuit was 


started you didn't ao back and write in there "with 


lights down"? 

A No. 

(a) But you did make some changes in this record 
at some ci didn't you, Poctor? 

A No. 

a) You see above where vou have in eenevriteen 
"vossc," and then hefore 29-400 you have put a -- 

A The secretary has no svmhol for that reverse 
arrow, and I wrote that at the time that I signed it. 

fa) At the time you siqned it you didn't make 
a clarification of this reading of her eyes, the 29-30 
minus, with the lights down, is that correct? a 

A This is taken from my pezsonal ee 
I could write anything I wanted on there. 

ce) You made the one change we have talked ahout 
indicating giving that symbol that was less than 29-400? 

A Yes. 

i) Doctor, when you had this reading of 25-39 
minus, minus what is that? 


> 


A It means she couldn't read the entire 20-39 
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a) be ven know now how many letters it was 
missed? 

A I would aquess prohably two or three. 

fa) You didn't count them ai the time? 

A No. ‘ 

Q She didn't miss so manv that it was really 
properly called 29-49 plus, for example? 

A If she had only sonean one or two letters on 
the line, then I would have written 20-40 plus. It is 
LOTYSMS3, that's eiaht letters, so if you qet two we 
give you a plus. If you miss three we qive you the other 
line minus two. 

vi 

9 Noctor, vou made an examplation of the retina 
of Mrs. Johnson in hath her eyes in September, 1972, 
is that correct? 

A Yes. 

(a) You made a record about your ability to see 
in each of those eyes? 

A Yes. 

- 0 In looking into each eye, you looked 
into the rear of the eye? 

A . Yes. 

0 That's called the fundus? 


Yes. 
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a) You would have to look throudah the lens? 


A Yes . 


le it at st i a ees et a 


You have to pass vour liaht throuch the lens? 
Yes. 
When vou ettempted to pass throuqdh the 
light, the liaht through the lens in her le*t eye, 
vou wrote fundus left eye dimly seen, is that correct? 
A Yes. 
0 Was that dimly seen hecause there was this 
large opacity swasss 
A Yes. 
Q Yet “oe have written in your description 
of the fundus of bes right eye for September, 1972, you have 
written okay, is that correct? : 
A Yes. That was with the pupil dilated so 


you could see around the small onacities that are 


blocking out with the small pupil. 


be | 


ta) With dilation in the left eye you still 
couldn't see -~- 

A No, it was hard to see. That cataract 
had really come alona.. 

QO ° hat had grown very rapidlv, hadn't it? 

A Well, it had certainly procressed, You 
can see a lens ao completely opaque in a matter of 
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weeks or just a few months,so you can't really sav 
that th is was very rapid. 

9) At any time, Doctor, when she was vour 
patient up es the tine oe aie the cataract surgery, 
did you ever prescribe evyeblasses for Mrs. Johnson? 

A No. There was no indication. 

cal) Pid you ever attempt to qive her a trial of 
alasses in September, 1972? 

AK No. ; 

0 Have you in your practice sometimes prescrihed 
glasses ftir people whose”vision is no lone 2N-20 
becasue of opacities in their eyes? 

A In nuclear cataracts where they are near- 
siaqhted, yes. 

Q Nid you ever make a drawing of the type of 
cataracts that you say were in her eyes? 

A No. 

9] After you had these two lenses removed during 
the sugery in October, 1972, did you send them off to a 
yathology lab? 

A No. 

0 Were any pictures ever taken of the opacities 
in the lenses of Mrs. Johnson's two eves? 

A No. 
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(a) Was a movie similar to the one we saw here 


made durina the course of the oneration of Mrs. Johnson's 


eves? 


cen remeron 


Knapp, you said on direct examination 


that vou are the conservative school as far as not 
removing both lenses on the same hospitalization, is that 


correct? 


2 ee 


A Yes. 


Q I helieve you said that other doctors do it 


at leaset more freely than vou do it, is that correct? 

A. Yes. os 

Why are you more conservative, sir? 

A I like to have one ship safely home in port 
before you send the other one out. 

Q That is the hasis, is & not, Poctor, that. 
there is a risk with anv eve suraery, isn't that true? 

A That's correct. 


QO. And that if the first eye that vou operated 


on, the first lens removal, went bad, then yon would 


have important information as far as what the second 
eye was going to do, is that correct? 
A Yes. 


If some horrible consequence hapnened in the 
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first eye, it would qive vou a aood deal of caution 
as far as the second eye? 

A Absolutely. 

0 Where the patient had at least some useful 
vision in the seond@ eye or hetter eve and you onerated 
on the poorer one, then if it went wronq, you wouldn't 
touch the enter eye, would you? 

I'd he very hesitant about doing it. 


You would only do it when you ahsolutely 


Whenever the patient insisted. 
Do you have patients that insist on surcery? 
I have had patients where I thought they 
had good enough vision to get along and they have 
insisted. 
Q What do you do when they insist? 
A Go ahead and do the operation. 
9) How about patients who you think need it 
and they dort? 
A That's their choice. 
9) You say you don't urge patients to have 
surgery? — 
A Never. 


0 Doctor, if whatever happened to -- saqmethina 
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did happen to — Johnson, just taking her left eve 
alone, is that correct? 

A The left eye went nerfectiv wmeventfullyv. 

a) pula baskiy vemethine went wrona? 

A Yes. - 

(@) Todav ved know she has limited usefulness of 
that eye? 

A That's correct. 

0 For example,gone thing she develoned was | 
this what you enld tevine-Gees syndrome? 

A Yes. 

(9) Knowing that that had happened, for example, 


‘{ 
+ 
if you had not yet touched the right eve, that would 


| 
| 
: 
| 
| 


be one of those cautions, would it not, for gqoina into 


the right eye? 
A It's true. If you get an Irvine-Gass in one 
eye, the odds are very qreatly in favor of vour aetting 
5 
it in the second eye. 
9 When you say I will get it in the second ey¢, 
that is as a result of cataract aurnery in the other eye? 
A Correct. 
QO : It certainly wouldn't just spread across 


if you didn't touch it? 


A Oh, no, I didn't mean that. 
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0 Knowing it could develop, vou miaqht take 
some sort of extra precautions, could you not? 

A there are no precautions. All you would do 
is delay. 

(9) You thinkthat one of the reasons for delaying 
in general is that the diseases which are of unknown 
casue es become known? 

A Well, if the Irvine-Gass had qone on to 
failure the way of Dr. Sears' patient that he mentioned, 
and this patient really didn't have useful vision, 
then you are going to have to do the other one at some 
time. a 

@) I don't think I made my question clear, 
Doctor. As the proqress of medicine is such that 
diseases or conditions which are of unknown cause hecome 
known as to cause? 

MR. BFGOS: Ahsolutely, you mean? 

@) ie ote goes by, more and more causes are 
discovered, aren't they? 

A We still don't know the hasic cause of 
cataracts. That's been going on since way hefore -- 
many years B.C. 

Q There are a lot of conditions which in vour 
lifetime as a doctor, Dr. Knapp, it's been determined what 
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the cause of them were? 
MR,-REGOS: I object to this, vour Honcr, 
speculative. No relevance. 
THE COURT: Yes. There is no suqqestion 
that he would have délayed while waiting for science 
to find a solution to Irvine-Gass syndrome. 
“MR. RHFINGOLD: Your. Honor, mayhe I could 
answer your objection by another question. 
a] If, for example, twn years had gone by, 
Dr. Knapp, hetween the operation on the first eye 
and the second eye, in ther period it is possible 
that a cause for Irvine-Gass syndrome could have heen 
discovered, isn't that true? 
MR. BEGOS: Objection. 
THE COURT: Sustained. 
yo Dr. Knapp, you told us that over your entire 
year only four times have you operated bilaterally on a 
patient in the same hospitalization, isn't that true? 


A Yes. 


; 
| QO Yet you have done hundreds and hundreds of 


cataract extractions? 
A That's correct. 
/ 
J ce) How many had you done bilaterally, hoth eyes, 


before you did Mrs. Johnson? 
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A I'd done one. 
oO Did you tell that to Mrs. Johnson? 
MR. RBEGOS: Objection. 


T don't think T specified -- 


THE COURT: Excuse me. Overruled. 


You can answer. 


A No, . 


Q Did you tell her that youwere very conserva- 
tive and it was rarely if ever that vou did two eves? 
I said thas needed to he an indication. 
What did you tell Mrs. Johnson the indication 
ba 
A She told me. She is the one that wanted the 
second eye done. 
7 0 How did she say that to you? 
A She said that it would wean two deriads 
of convalescence, the whole works twice. 
d o Are you quoting as best you can remember 
now what you claim she said to vou? 
Yes, very much so. 
She wanted .to avoid the whole works twice? 


Yes. She had four small children at home, 


and I considered that a sufficient indication. 


a) Nid you tell her ahout your hesitations ahout 


f 


f 


SOUTHERN DISTRICT COUMF REPORTERS, US. COURTHOUSE 


” Ve Neer Be a ee 


inr126324 Knapp-cross 
doing two eyes at the same time? 


A Yes. But T said a lot of neople do it all the 


time. 


ed 


of 9) rine: 1 had_pteviously asked you what it 
was that you told her ‘about the risks and henefits. 
Are you telling, me now something new thatyou said to her. 
that she --— 
MR. BFGOS: I object to her. That is not 
the same question in the’ same area. 
MR. nieeenewin: I will withdraw the question. 
Jo Is it your testimony, Pr. Knapp, now that 
you said to her that yeu had some hesitations ahout 
‘ 
doing both, but if she wanted them vou would do them? 
A Only ateey she suqgested it. 
; 
J Q Were you able to determine what Mrs. Johnson's 
sources of knowledge were whet cataract operations? 
A No. 
s Did she appear to you to have done anv 
reading on the subject before you discussed it with her? 
A I knew she had seen two other doctors. : 
J Q Did you know anything else about possihle 
sources of information ? 


A No. 


@] One of those doctors was an optomestist? 
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A She merely said doct»%rs to me. I assumed ' 
they were ophthalmologists, hut I didn't -- 

f@) Did Mrs. Johnson appear to you to he the kind. 
of person who had some sources of information ahout 


cataract surgery? 


MR. BFGOS: I object to the form of that 


question, unless/he is more -- 
i 


THE COURT: I think you can he more 


7 


specific. 


To ees Isn't it a fact, Pr. Knapn, that Mrs. Johnson 


~ 


was relving on your medical knowledae in making up 
her consent to have/suraery? 

MR. BEGOS: Objection. 

THE COURT: He can answer as to what his 
understanding was. 

MR. BEGOS: He is asking for a conclusion 
by, the doctor as to Mrs. Johnson's state of mind. 


THE COURT: I think that's relevant. 


\ Overruled. 


A If a patient comes to a doctor and stays 


{ 
with him, you setup what they call a doctor-patient 
relationship. She knew perfectly well thatI wasn't in 
anv hurry to operate on her. T certainly wouldn't have 


waited two years if I had thought there was any ~- if 
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I were aqqressive ahout doing this. T would sav 
many patients rely on their doctor, and I sometimes think 
that I am overconservative. I remember one patient 
that went sonawhere else, had both eves done, came hack 
and I took care of him. 

THF COURT: That. isn't the suestionr, 
PNoctor. The question is whether or not vou understood 
that Mrs. Johnson was relvina for her medical information 
on you and you alone, or essentiallv on you. 


ue THF WITNESS: You mean bv medical or 


¥ 


ophthamo logy? 
/ 


_j THE COURT: Yes. 
7 * 


oe 


THE WITNESS : Yes, I would hone so, 
'@) You understood, Noctor, that she was 
looking to youfor your knowledge, isn't ther true? 
A Knowledae, skill, experience, whatever vou 
want to call it. 


3 
(@) And in fact you were the one who suaqested 


or recommended to her that she have surgery? 
A No. 
- Poctor, when Mr. Johnson testi-ied this 
morning, he said that there was a bill of $590 for 
each extraction, is that true? 


A Yes. 
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ra) And that if only one eve had heen done, 
you would have received a fee of $699 rather than $1990, 
isn't that true? 

A Yes. 

a) Doctor, is it correct that there is no wav 
to judqe the prrwession of opacities in the lens? 

A You can judade the prooressior, but you can't 


judge it ahead of time without a crvstal ball. 


9 In other words, there is no set rate of 


Progression of opacities in the lens? 

A You can judge a little by one eye to the 

vt 

(9) In Mrs.. Johnson's case, there was a creat 
difference in the two eyes, was there not? 

A The poorer eye qot much worse, but now the 
qood eye, which had been relatively stable, was showina 
signs of going cown from 20-25 to 20-69. 


@) . And corrected from 20-25 to 20-30, is that 


A Yes. You are readina it. 
2) Reading and for distance, 20 over 39 minus, 
is that correct? 


A Previously here, vision without correttion 


had always heen 2N-320. 
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Did you testify -- 


T mean for readina vision. 


Pid you testify on direct, Dr. Knapn, that 


while the majority of cataracts proaress, not all of ther 


* 


dn? 


A That's correct. 


‘a So a minority miqht ston or he arrested for a 
period of time? : 
A 


(9) You qot some mistory, did vou not, from Mrs. 


Johnaon that her sister had develoned cataracts? 


T didn if aet that historv. There is 
nothina on my record. 
0) Are you relving on vour record as to whether 
or not vou were told that? In other words, from the 
absence of what's in your record, you Say you were not 


told about her sister? 


: 
| 
: 
| 
: 


A I certainly would have thought it would have 


been typed in. 


ra) Didn't Mrs. Johnson tell you that she tad a 


sister who had cataract extractions nine years anart? 


icici ech enemas na sopiticmersncniaameernsne ete 
rn 


MR. BEGOS: I object to the form of that 
question. 


MR. RHEINGOLD: We have already had 
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testimony on nek. 
THE COURT: Overruled, 

A T don't think I was here when T heard -- when 
that was brought eink. 

9) Assuming-that's true -- I can't ask it that 
way. You have no recollection of havina heen told that? 

A "No, 

Q Is that hiqhly unusual, in your exnerience, 
Nr. Knapp, that a patient may come to oneration for 
her two eyes nine years apart? 

A As I said this morning, manv patients are 
happy to go alona ee one eye the whole way and never 
have the second od done. If the master eye, the 
dominant eye, happens to be done first and they aet 
a qreat result of 20-20, they may be perfectly content 
and they may go for many years and not -- until they pass 
on, with never having had the other eye done. 

: MR. RHEINGOLD: Your Honor, I have another 
large area to qo into. I wonder if I could ao into 
that in the morning. 

THE COURT: How lonq will that take? 
MR. RHFINGOLD: About a half hour. 


could qet started, if you want. 


THE COURT: All riqht. 
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We will recess until 19 o'clock 


THE, COURT: 


in the mornina. 


(Court adjourned) 
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(In open court, jury not present.) 

THE COURT: Alternate Juror No. 2 is not here. 
Do you want to en a few minutes? 

MR. RHEINGOLD: I just as soon. 

MR. orignal Let's wait. 

THE outer: If we go ahead, we will lose that 


one alternate, and we may need him. 
(Recess.) 
(Jury present.) 


THE COURT: Dr. Knapp is on the stand? 


MR. BEGOS: No, your Honor. I am‘going to call 


a witness out of turn. 

LAWRENCE YANNUZ2ZI, called as a 
witness, after having been first duly sworn, testi- 
fied as follows: 

DIRECT EXAMINATION 


BY MR. BEGOS: 
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